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GRAVES, JUSTICE, FOR THE COURT:



1.  Thisisangpped fromasummary judgment granted infavor of Sanderson Plumbing Products, Inc.
(“Sanderson”).  The judgment dismissed dl daims againg Sanderson, induding cross-daims againg
Sanderson filed by co-defendantsin the action.  Kerr-McGee Corporation and Kerr-McGee Chemicd,
LLC (“Ker-McGee") were co-defendants with Sanderson in asuit for damages brought by aneighboring
property owner, Maranaha Fath Center, Inc. (“Maranathd’). Maranathasued damingits property was
contaminated by the rdlease of hazardous materids by Kerr-McGee,
2. OnFebruary 18, 2000, Maranathafiled its complaint in the Chancery Court of the Frgt Judicid
Didrict of Hinds County, Missssppi, agang Ker-McGee, Sanderson and other defendants. Thecase
was removed to the United States Didtrict Court for the Southern Didrict of Mississippi, remanded back
to the Chancery Court of Hinds County, then transferred to the Circuit Court of Lowndes County, where
it iscurrently pending.
18.  OnApril 24, 2001, Sanderson filed cross-damsagang Ker-McGee and dl other privae party
defendants seeking indemnity and/or contribution. Kerr-McGee filed cross-dams agang Sanderson in
response.
. Onduly 12, 2002, Sanderson filed amation for summeary judgment ondl damsand cross-dams
Maranatha did not oppose the mation, and asaresult, the motion was subssquently granted by the court.
Pursuant to M.R.C.P. 54 (b), the court entered afind judgment in favor of Sanderson on December 6,
2002 . Itisfrom thisjudgment that Kerr-McGee gppeds and submits the fallowing issue on gpped:

WHETHER THE TRIAL COURT ERRED IN GRANTING SANDERSON'S SUMMARY
JUDGMENT ON KERR-McGEE' 'S CROSS CLAIMS.

FACTS



.  MaanahaFath Centerisaminidry in Columbus, Missssppi. 101999, an aily substance, which
was confirmed as creosote and other contaminants, was found on the church property. Kear-McGeeis
located inanareaof Columbusthat indudesamixture of industrid and resdentid properties. Sanderson’s
fadlity, which manufactures toilet seats and rdlated products, islocated immediatdly to the south of Kerr-
McGee splant. Maranathaowns property thet islocated dightly to the southeest of the Kerr-McGee and
Sanderson fadilities

6. Maanaha contends thet its property has been contaminated through the air, soil and/or
groundwaeter. Initscomplaint, Maranethaaleged that the contaminantsfrom Kerr-M cGeeflowed through
various ditches and spread to Maranatha' s property. Maranatha dso dleged that there were two
contaminated ground plumes congsting of hazardous creosote beyond the premises of Kerr-McGee and
that one plume dlegedly runs dong the western Sde of Kar-McGeg s fadility and travels through land
owned by Sanderson. Maranathafurther dleged that another ditch runsdong the eestern sde of theKerr-
McGeefadlity and eventudly travesinto aditch going to Maranatha s property.

7.  Sandersondenied any lighility andfiled across-daimfor indemnity daiming thet if it could beligble
for the contamination by Kerr-McGeg, then Kearr-M cGee should indemnify it Sncethe pallution originated

a Kerr-McGee, according tothecomplaint. Kerr-M cGeethen dleged that Sanderson owed it indemnity.

8.  Sanderson’smoation for summary judgment was supported by an affidavit of Dan Foss an expert
inenvironmenta scienceand aproperly catified hydro-geologid. Intheaffidavit, Foss based hisopinions
upon meterias produced by the parties during discovery as well as tests conducted by the Missssppi

Depatment of Environmenta Quadity and by expertsretained by Ker-McGeeand Maranatha. Fossdso



based hisafidavit upon hisown testing and reviews. Foss stesting showed only one possible contaminant
detected on Sanderson property, but this contaminant was not present on the Maranatha property.

9.  Foss ds induded tests in his afidavit that were basad on samples teken by the Missssppi
Depatment of Environmentd Qudity and Maanathd's exparts.  The tests reveded that a high
concentration of contaminants found in the ditch that ran dong Kerr-McGeg s property were dso found
on Maranahd s property; however, none of the compounds detected on Maranatha s property were
detected in theditch running through Sanderson’ sproperty. Foss conduded in hisafidavit thet thedleged
contamination on  Maranathd's property did not result from the migration of contamination across
Sanderson’ sproperty. Foss saffidavit wasnot contradi cted, and thedircuit court found it sufficent togrant
summary judgment to Senderson.

ANALYSS

WHETHER THE TRIAL COURT ERRED IN GRANTING SANDERSON
SUMMARY JUDGMENT ON KERR-McGEE'SCROSS-CLAIMS,

A. Whether thecircuit court’srulingon Kerr-McGee' scross-claims
for contribution was premature.
110. Ker-McGee dams tha the drcuit court’s ruling on its crossdams for contribution was
premature. It avers thet itsdamsfor contribution againg Sandersonwill not ariseand becomeripeunless
and until Maranatha obtains ajudgment againg Ker-McGee. Kar-McGeefurther aversthat a thetime
of the drcuit court’ sruling, the expert designation deadline had not expired. Under URC.C.C. 404 A,
Kerr-McGee damsthat it was not required to designate expert witnesses and submit expert proof until
60 days prior to trid. The court granted summary judgment on December 6, 2002, and the trid was
scheduled for May 19, 2003. Therefore, Kerr-McGee arguesthat the ruling was premature becauseit was

mede five months before the trid.  Kerr-McGee contends thet it has now had an opportunity to submit



expet proof, and there is sufficient evidence to establish that Sanderson is a contributor to any
contamination in the area.
11 Ker-McGeerdiesonGriffinv. Delta Democrat Times Publishing Co., 815 So.2d 1246
(Miss Ct. App. 2002), where the Court of Appedshdd that summeary judgment was premaure where
the defendant refused to answer discovery and ingtead responded to Griffin' srequest for discovery by filing
amation for summary judgment. I d. a 1247. The Court of Appeds Sated that “before the trid judge
examined thisissue, he should have addressed the moreintroductory matter of whether summary judgment
was premature because of the lack of discovery.” 1d. a 1249. However, Griffin is unparsuasve and
diginguisheble because here thereis nothing in the record to support the contention that Sanderson did not
comply in answering discovery.
112. Ker-McGee should have used the procedure st forth in Rule 56(f) of the Missssppi Rules of
Civil Procedure to saek additiond time to respond to summary judgment motions. Rule 56 (f) dates
Should it gppear from the affidavits of a party opposng the mation that he cannot for
reasons Sated present by affidavit factsessentid tojudtify hispostion, thecourt may refuse
the gpplication for judgment or may order acontinuanceto permit affidavitsto be obtained
or depogtionsto be taken or discovery to be had or may make such order asisjud.
113.  Ker-McGeedid not seek any additiond time to respond to the summary judgment mation. The
record reflects that Kerr-McGee only submitted a response in oppaosition to the motion for summary
judgment, which was not accompanied by any affidavits or other subdantive evidence. The response
amply sated that Sanderson was not entitled to summary judgment asameiter of law and did not raseany
Issue of the need for additiond time to gather discovery. Therefore, because Karr-McGeedid not utilize

Rue 56(F) to request additiond timefor discovery, thedrcuit court’ sruling on Kerr-McGee scross-dams

was not premeture.



B. Whether the order granting Sanderson summary judgment
wrongfully prohibits Kerr-M cGee from seeking an allocation of
fault to Sanderson at trial.

4. Kear-McGee arguesthat the drcuit court’s order wrongfully operatesto prohibit it from seeking
an dlocation of fault to Sanderson e trid. Ker-McGeerefersto Miss Code

Am. 8§ 85-5-7(7), which dates “In actionsinvolving joint tort-feasors, the trier of fact shal determinethe
percentage of fault of each party dlegedto bea fault” Kear-McGeedamstha Maranatha has utilized
a“loophale’ in § 85-5-7(7) and wrongfully usurped Kerr-MoGeg srights to meke dlegations of fault a
trid with respect to Sanderson. Kerr-McGee dleges that Maranatha attempted to undermine Kerr-
McGee srights to dlocate fault & trid by induding Sanderson in this suit and then completdly failing to
prosecutethedaim. Kerr-McGeefurther dlegesthat Maranathamade no effort to mount any opposition
to Senderson’ smoation for summary judgment, which led to theaward of summeary judgment to Sanderson.
Thisruing will prevent an dlocation of fault to Senderson at trid. Kerr-McGeeg s argument on thisisue
iswithout meit.

115.  Ker-McGee faled to “go forward’ in the face of an afidavit proving that Sanderson was not
respongible for the contamination found on Maranatha s property. Additiondly, Kerr-McGee made no
effort to contradict Sanderson’ s effidavit or to prove that Maranatha or Kerr-McGee had a supporteble
dam agang Senderson. It smply submitted a response in opposition to the mation for summary
judgment gating that Sanderson has not demondirated thet it was entitled to judgment asameter of law.
Furthermore, Kar-McGee did not submit any affidavits, depodtions, or answers to interrogatories
demondrating thet any contaminants on Maranethd s property passed through Sanderson’ s property. In
order to avoid entry of summary judgment, aparty mugt bediligent and not rest upon dlegationsor denids

inthepleading. A party must st forth “ spedificfacts” showing thet there areindesd genuineissuesfor trid.



See Moore v. Mem'l Hosp. of Gulfport, 825 So.2d 658, 663 (Miss. 2002) (citing additiona
authorities).
116. InCothernv. Vickers, Inc., 759 S0.2d 1241, 1245 (Miss. 2000), thisCourt sated thet in order
“to defest amation for summery judgment, the nonmoving party must mekeashowing suffident to establish
the exigence of dements essentid to his case” The Court went on to Sate thet the nonmovant must
presant affirmetive evidence that a genuine issue of materid fact exids 1d. Here, Kerr-McGee did not
present any evidence supporting its daim. Therefore, because Kearr-McGee did not make a showing
suffident to esablish the dements of its case, the drcuit court did not ar in granting summary judgment.
117.  Addtiondly, Ker-McGee sargument that it now has sufficient evidenceto create adiputed issue
of factiswithout merit. Kerr-McGee seemsto be suggesting thet thisCourt reverseand “see’ if something
may develop laer. Any desre by Kear-McGee to withhold or reverse summary judgment because it
“might” show something & trid has previoudy been rgjected by the courts. Golden Qil Co. v. Exxon
Co., USA, 543 F.2d 548, 551 (5th Cir. 1976). Accordingly, the circuit court was correct in granting
Sanderson summary judgment. Kerr-McGee hed its day in court but chose to “remain mute”
CONCLUSION
118.  For these reasons, the dircuit court did not err in granting Senderson summary judgment on Kerr-
McGeeg s aross-dams Therefore, we affirm the drcuit court’s judgment.
119. AFFIRMED.

SMITH, CJ.,, WALLER AND COBB, P.JJ., EASLEY, CARLSON AND
DICKINSON, JJ., CONCUR. DIAZ AND RANDOLPH, JJ., NOT PARTICIPATING.



