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CARLSON, JUSTICE, FOR THE COURT:

M. Fedaick Bdl (“Bdl”) was convicted in the Circuit Court of Grenada County of capital murder
and sentenced to death. Ondirect goped, thisCourt affirmed the conviction and sentence. Bell v. State,
725 So.2d 836 (Miss. 1998), cert. denied, 526 U.S. 1122, 119 S.Ct. 1777, 143 L.Ed.2d 805,

rehearing denied, 527 U.S. 1054, 120 S.Ct. 16, 144 L. Ed. 2d 820 (1999). On December 20, 2001,



Bl filed a petition requesting leaveto seek pod-conviction rdief inthetria court. Citing cumulativeerror,
Bdl dams tha he recaved ineffective asssance from counsd, which rendered both the guilt and
sentending phases of thetrid uncondtitutiond. The court denies Bdll's petition for post-conviction relief.
FACTS

2. OnMay 6, 1991, Robeat C. “Bert” Bel wasworking asthe sore derk a Sparks Stop-and-Go
inGrenadaCounty. That day Frederick Bdll accompanied by Anthony Joe Doss, Robert Kennedy James,
and Frank Coffey purchased beer and potato chips from Bert. The two Bdls are not rdlaed. The four
exited the dore, sat a a nearby picnic table and taked. Planning to go to Memphis, Bl sad that he
needed money. Bdl announced that he was going to rob the store and showed the group a .22 cdiber
pigal. Dossdso had in his possesson agun, which turned out to be inoperable. Refusing to take part,
James and Coffey departed the premises as the other two went back into the gore. Minuteslater, James
and Coffey heard hallering accompanied by gunshots. When Bdl and Doss caught up with the other two,
they showed them items they had taken from the store, induding amoney bag, .38 cdiber pistol and abox
of bullets. Because he did not want any witnesses, Bell then threetened to kill James. Coffey and Doss
sepped in to prevent this Both James and Coffey tetified thet Bdll said he shot Bert. Later thet day,
Bernard Gladney drove Bdl, Doss, and Coffey to Memphis. Ontheway, Bdll again Sated that he wanted
to kill Jamesto prevent him from tdlling anyone about the murder.

183.  Eventudly, Bdl was arested in Memphis on another aime. Two guns were found in the house
where he was arrested, a third was found in Gladney’s vehide. Ldand H. Jones, 111, represented Bell
during bath the trid and the direct goped. During the trid, there was no direct tesimony regarding whet

actudly occurred indde the gore. Bell maintained thet he was in Memphis the day of the murder.
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However, there were no witnesses to corroborate his dibi. Both James's Sser and Coffey’s girlfriend
tetified that they saw Bell with Coffey, Dass and James the day of the murder.
4. The dore owner, James Shelby Sparks, tedtified that a .38 cdiber pigal (which was later
recovered during Bdll'sarrest), a box of shdlls, and a money bag were taken from the sore during the
robbery. Anautopsy reveded that Bert was shot severd times. Bdligticstests showed that Bert was shot
with the .38 and asmdler cdiber gun, likely a.22 cdiber.
%.  Flowingthetrid, on January 26, 1993, thejury found Bel guilty of capitd murder and sentenced
himto degth. Bell, 725 So.2d a 841. ThisCourt afirmed both the conviction and sentence. Bell, 725
So0.2d 836. Bdl now seeks rdief under the Missssppi Uniform Pogt-Conviction Collaterd Rdlief Act,
Miss. Code Ann. 88 99-39-1t0 -29 (Rev. 2000 & Supp. 2003).
DISCUSSI ON

6.  Provided thereisno procedurd bar, when determining whether to grant leaveto seek rdief under
the Adt, the Court reviews gpplication and determinesif thereis subgtantid showing of adenid of adae
or federd right. Miss. Code Ann. § 99-31-27(5) (Rev. 2000). See also Moore v. Ruth, 556 So.2d
1059, 1061 (Miss. 1990).

l. TIMELINESS
7.  TheSaeinitidly arguesthet Bdl’ spetition istime barred according § 99-39-5(2), which requires
thet dl petitionsfor post conviction rdief “be made’” within three-years after the Court’s decison. Miss
Code Ann. § 99-39-5(2) (2000). Following direct apped, the Court denied Bel’smation for rehearing
on December 17, 1998. Rdying on this, the State damsthat the ingant petition, filed on December 20,
2001, istimebared. Generdly, thethree-year deadlineismeasured from the datethe mandate wasissued,
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which in this case was December 28, 1998. See Puckett v. State, 834 So.2d 676, 677 1 6 (Miss.
2002). Thus, theingant petition was filed severd days before the deedline.

Il. INEFFECTIVE ASSISTANCE OF COUNSEL AT CULPABILITY
PHASE

18. Toedadishadam for ineffective asssance of counsd the petitioner must prove that under the
totality of drcumatances (1) the counsd’ s performance was deficient and (2) the defident performance
deprived the defendant of afar trid. Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052,
2064, 80 L.Ed.2d 674 (1984); Benson v. State, 821 So0.2d 823, 825 5 (Miss. 2002); Burns v.
State, 813 S0.2d 668, 673 114 (Miss. 2001). “The benchmark for judging any daim of ineffectiveness
[of counsd] musgt be whether counsd’ s conduct so undermined the proper functioning of the adversarid
process thet thetrid cannot be relied onas having produced ajud result” Burnsv. State, 813 So.2d
a 673 114 (quoting Strickland, 466 U.S. a 686, 104 S.Ct. at 2063).

19.  Withregard to the showing of deficent performance, the inquiry focuses on whether counsd's
performance fdl beow an objective Sandard of reasonableness. Williams v. Taylor, 529 U.S. 362,

391, 120 S.Ct. 1495, 1511, 146 L .Ed.2d 389 (2000); Strickland, 466 U.S. at 688, 104 S.Ct. at 2064.

Thet is, congder whether the assstance was reesonable under al the circumstances seen from counsd'’s
perspective a thetime, and the prevalling professond normsfor atorneys. Strickland, 466U.S. at 688,

104 S.Ct. a 2065; Burns, 813 So. 2d a 673 1 14; Neal v. State, 525 So. 2d 1279, 1281 (Miss.

1988). Defense counsd is presumed competent, and because of the digtorting effects of hindsight, there
is a drong presumption that counsd's conduct is within the wide range of ressoneble professond

assdance. Strickland, 466 U.S. at 689, 104 S.Ct. at 2065; Burns, 813 So. 2d at 673 1 14.
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110.  Regarding the deprivation of afair trid, the petitioner must show how counsd's errors prejudiced
thedefense. Strickland, 466 U.S. & 693, 104 S.Ct. a 2067; Burns, 813 So. 2d at 673-74114. The
petitioner must show "areasonable probahility thet, but for counsd'sunprofessond erors, theresult of the
proceadings would have been different.”  Strickland, 466 U.S. at 691-94, 104 S.Ct. at 2066-68;
Burns, 813 So. 2d a 673-74. "A reasonable probability is a probability sufficent to undermine
confidenceinthe outcome” Strickland, 466 U.S. at 694, 104 S.Ct. at 2068.

111.  If the petitioner is chdlenging the conviction, the question is whether there is a ressonable
probehility thet, absent the errors, the fact finder would have hed areasonable doubt respecting guilt. 1d.
If the petitioner is chdlenging the sentence, the question is whether thereisareasonable probability thet,
absent the errors, the sentencer — induding an gopdlate court to the extent it independently reweghsthe
evidence — would have conduded that the baance of aggravating and mitigating drcumstances did not
warrant degth. | d.

112.  Intheindant case, we mus congder whether the petition, affidavits, and trid record render it
aufficently likely that Bel recaived ineffective assstance of counsd o that an evidentiary hearing should
behdd. Neal, 525 So. 2d a 1281. The gpplication must passboth prongs. | d. Bel was represented
by atorney Ldand H. Jones, 111, a thetrid and on direct gpped. Thetrid court acknowledged thet Jones
is “one of the better atorneys, and one who is wdl known for his common sense understanding and
goplication of thelaw. . .” Joneshasrepresented numerous persons charged with crimind offensesat both
thetrid and gopdlae court levds induding severd capitd offense cases

A. CUMULATIVE ERROR.



113. Bdl contends that counsd's cumulative ineffectiveness rendered the guilt phase of the trid

unconditutiond. We will address this as a sparate issue fter reviewing each of the following dams
B. COUNSEL'SQUALIFICATIONS.

114. Bdl dlegestha trid counsd was too inexperienced to try acapitd case. Bdl contendscounsd’s

falureto stisfy the qudifications provide by M.R.A.P 22(d) crestes a presumption of prgudice?

IM.R.A.P. 22 states in part:

(d) Standards and Qualifications for Attorneys Appointed or Retained to Represent
Those Under Sentence of Death in Post-conviction Proceedings.

Counsel representing those under a sentence of death seeking post-conviction relief shall,

@ Be admitted to practice law in Mississippi, being a member in good standing of the
Bar for at least five years immediately preceding the appointment, or admitted pro
hac vice pursuant to order entered under M.R.A.P. 46 and being amember in good
standing of that attorney's home jurisdiction for alike period immediately preceding
the appointment,

2 Be admitted to practice in the federa courts of Mississippi and before the Fifth
Circuit, or, in the case of attorneys appearing pro hac vice, admitted to the federal
district courts and the circuit court of appeals having jurisdiction in their home areas,

3 Have practiced in the area of state criminal appeals or post-conviction proceedings
for three years immediately preceding appointment,

4 Have not previoudy represented the capital petitioner in the case ether in the tria
court or in the direct appeal, unless the petitioner and counsel expressly request
continued representation and waive al potentia issues that are foreclosed by
continued representation, and

(5) Have within five years immediately preceding the appointment been counsel in an
appeal or post-conviction proceeding in a case in which a death sentence was
imposed, and have prior experience as counsdl in the appedl of at least three felony
convictions and at least one post-conviction proceeding; or, in the alternative, have
within such period been counsel in the appeal of at least six felony convictions, at
least two of which were appeals from murder
convictions and counsdl in at least two post-conviction proceedings.

Provided, however, under exceptional circumstances, and with the consent of the Supreme
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115. M.RAP. 22(d) «s forth the qudifications for atorneys representing petitioners in post-
conviction matters and was adopted wel| after Bel’strid and direct gpped. See In Re: Mississippi
Rules of Appellate Procedure-Rule 22, 735 So.2d XXIII (Miss. 1999). Bdl asks the Court to
impose this heightened standard to trid counsd. This sandard has never been imposad outside of its
intended setting. Thisargumentiswithout support and contradi ctsthe presumption under Sixth Amendment
jurigorudence.

116.  Inexperience does not as amatter of lav meke counsd ineffective. Wiley v. State, 517 So.2d
1373, 1382 (Miss. 1987); see also United Statesv. Lewis, 786 F.2d 1278, 1281 (5th Cir. 1986).
The Court disagreesthat trid counsd, Leand H. Jones, 111, wastoo inexperienced and notesthet prior to
Bdl's direct goped, trid counsd had gppeared before the Court saverd times, induding two gopeds
invalving murder convidions See Holly v. State, 671 So.2d 32 (Miss. 1996); Taylor v. State, 597
S0.2d 192 (Miss. 1992).

917.  Bdl emphaszesthat trid counsd wasworking three degth pendty casessmultaneoudy and daims
that eventhemost experienced degth pendty counsd would have been unableto properly defendhim. See

Smith v. State, 724 So0.2d 280 (Miss. 1998); Holly, 671 So.2d 32. Bdl citesasproof trid counsd’s

request for continuance and an afidavit provided by post-conviction counsd Thomas C. Levidiatis who

Court, an attorney may be appointed who does not meet the stated qualifications upon a
showing that the attorney's experience, stature and record enabl e the Court to conclude that
the attorney's ability significantly exceeds the standards set forth in the rule.



atests that counsd could not Smultaneoudy maintain such aworkload and provide effective assstance.

118.  The pdition failsto show specific indances where counsd’ s parformance suffered as a result of
his workload. Absent specific indances of eror, defendant's dlegations thet trid counsd was
inexperienced, carried unduly heavy casd oad and hed severdly limited resources, areinsufficient to support
adam for ineffective assgance of counsd. Cabello v. State, 524 So.2d 313, 316 (Miss 1988). This
issue iswithout merit.

C. SECURE ADEQUATE FUNDSFOR INVESTIGATION
119.  On November 30, 1992, trid counsd joined co-defendant Anthony Doss's request for the
gopointment of additiond counsd or in the dternative for an investigator. The request for an invedtigator
was granted. Though Bdl dlegesthat counsd falled to secure adequate funds, hisdam, more precisdy,
isthat counsd falled to timdy request funds and that this dday led to a highly ineffective and digointed
defense. Because such funds were provided, the Court finds thet thisissue iswithout merit.
120. Addtiondly, Bell contends thet the State should have provided funds for an independent
investigation.? However, hedoesnot discuss spedificaly how counsd’ sdday hindered the defenseor how
anealier request for asssance would have hdped. Thedam that an earlier request would have dlowed
agronger defenseis highly speculaive and without support.

D. SECURE FUNDS FOR EXPERTSNEEDED.

2There areinstances, whenin fairness, the State should provide fundsfor non-legal personnel needed
by the defense. Hansen v. State, 592 So.2d 114, 125 (Miss. 1991) (citationsomitted). To receive assistance,

defendants must show a substantial need for requiring suchassistance. 1d. (citing Caldwell v. Mississippi,
470 U.S. 320, 105 S.Ct. 2633, 86 L.Ed. 2d 231 (1985)).
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21. Bdl submitstrid counsd falled to request the gopointment of abalisicsexpat. He mantainsthat
evidence as to who fired which wegpon would have been rdevant mitigating evidence Hedamsthet the
fatd wounds camefrom the .38 and, because Doss sfingerprintswerefound behind the counter, Dosshed
accesstothevictim'sgun and thusfired thefatd shot. He contendsthiswould have proved that Dosswas
the principa and that he was merdly an accomplice.
22. Attrid, the evidence presented showed thet the victim was shot by .38 and .22 cdiber guns. The
State' s podtion was that the .22 cdiber wounds were inflicted by Bdl. Because wounds from ether
wegpon could have been fatd, the actud fatd wound was not established.  Therefore, this argument is
without merit. Balidics is rdevant in determining whether a particular gun fired a given bullet, not for
determining which bullet proved fatd. Such a determination would require a pathologis.  Likewise,
because identity of the wegpon was never anissue, it islikdy such arequest would have been denied. A
ballidics expert would not ad in the determination of which bullet proved fatd or who sarved as the
prindpd inthe aime

E. INVESTIGATE CRITICAL ASPECTS OF DEFENSE.
123. Bdl damstha counsd failed to investigate the possibility that Someone dse committed the crime,
prove hisavailadle dibi, and/or to find witnesses who could have provided important evidence on behdf
of the defense. Under Missssppi law, counsd hasthe duty to interview potentid witnesses and to meke
independent invedtigation of factsand drcumdances Payton v. State, 708 So.2d 559, 561 8 (Miss.
1998) (ating Ferguson v. State, 507 S0.2d 94, 96 (Miss. 1987) (quoting Nealyv. Cabana, 764 F.2d
1173, 1177 (5th Cir. 1985))). In addition, counsd must make reasonable investigations or make a
reasonable decigon that makes particular investigations unnecessary. Wiley, 517 So.2d at 1379.
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24. Bdl arguesareasonable invedtigation would haveled counsd to cdl Bud McMillian asawitness
He damsthat McMillian would have testified that he had seen someone resembling Doss running fromthe
store, and thet such testimony would have supported hisdibi. Bdl's argument is nonsendcd. On one
hend, B faults counsd for not calling McMillian to support hisdibi. On the other, Bell daims thet by
tedtifying that he saw someone resembling Dass, McMiillianwould have supported the theory thet Bdll was
merdy presant during the commission of the aime. Bdl cannot argue thet the testimony supported ether
hisdibi or hisdam that he sarved only as an accomplice

125.  Without asupporting affidavit from McMillian, Bl asksthe Court to gpeculate asto McMIillian's
tedimony anditseffect onthetrid. Counsd'schoiceof whether to call withessesand ask cartain questions
fdls within the ambit of trid drategy and cannat give rise to an ingffective assstance of counsd dam.

Jackson v. State, 815 So.2d 1196, 1200 18 (Miss. 2002) (citing Cole v. State, 666 So.2d 767, 777
(Miss. 1995)).

126. Next, Bel damsthat trid counsd failed to investigate his dibi and that hed counsd done so, he
would have discovered Bernard Gladney asapotentid, corroboraing witness. Bell contendsthat Gladney
would have tedified thet Bell was in Memphis & 7:30 pm. the day of the murder. Because Gladney is
saving timein the Tennessee Department of Corrections for Second Degree Murder, the decison not to
cdl Gladney could be deemed as sound trid drategy.

127.  Whiletogether inMemphis Bdl and Gladney wereinvolved inasgparatemurder. Itwasthecrime
for which Bdl was initidly arested. Gladney subssquently pled guilty and was sentenced to life in the
Tennessee Department of Corrections. As a convicted murderer, Gladney hed little credibility, and any
tesimony provided by him likdy would have harmed the defense. Therefore, thisdam iswithout merit.
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F. JURY QUESTIONNAIRES.
128. Bdl damsthat counsd failed to request questionnaires to accompany the jury summons. By
providing more information, he argues that such questionnaireswould have dlowed for a more effective
voir dire. No support is provided that such a falure renders counsd ineffective. Failure to dite rlevant
authority obviates the gppellate court's obligation to review such issues Simmons v. State, 805 So.2d
452, 487 1190 (Miss. 2002); Williams v. State, 708 So.2d 1358, 1362-63 (Miss. 1998). Additiondly,
extendve latitude was permitted during the course of voir dire. Therefore, thisissue is without merit.

G. DISCRIMINATION IN JURY POOL.
129. Bdl dams that counsd faled to rase Batson chdlenges to the prosecution’'s exercise of
peremptorychdlenges SeeBatson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986).
Under Batson, if aparty beievesthet the other used peremptory chdlengestoracidly discrimineteagangt
potentid jurors: (1) the party objecting to aperemptory chdlenge must make primafacie showing thet race
wasthe criteriafor the exerdse of the chdlenge (2) if thisinitid showing is successtul, the party desiring
to exerase the chdlenge mudt offer arace-neutra explanaion for sriking the potentid juror; and (3) trid
court must then determine whether the objecting party has met their burden to prove there has been
purpossful discrimination in exerdse of peremptory chalenges Caston v. State, 823 So.2d 473, 498
188 (Miss. 2002) (quoting Stewart v. State, 662 So.2d 552, 557-58 (Miss. 1995)).
130. InConnor v. State, 684 So.2d 608, 612 (Miss. 1996), this Court sated that "for counsd's
performance to be desmed ineffective, [the defendant] must demondrate thet his case was prejudiced by

thefalluretoraseany chdlengespursuant toBatson." Generdly, the Ffth Circuit congdersan“ atorney’s
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actions during voir direto be ametter of trid srategy, which * cannot bethebassfor adam of ineffective
assgtance of counsd unless counsd'stactics are shown to be il chosen thet it permegtesthe entiretrid
with obviousunfaimess’” Burns, 813 So.2d a 675-76 (citing Teague v. Scott, 60 F.3d 1167, 1172
(5th Cir. 1995)).

31. Trid counsd went on the record to indicate that the fallureto rase aBatson issue was atactica
decison based upon his underganding of the, a thetime, recently decided caseof Griffin v. State, 610

S0.2d 354, 356 (Miss. 1992), and uponingructionsfrom hisdient. Therewasadiscusson, bothonand

off the record, rdated to this Court' sruling in Griffin. In Griffin, the defendant argued thet the State
could not meke Batson chdlenges to defensive peremptory drikes. However, we ruled that the State

could challenge the defensef s dtrikes, gating:

The United States Supreme Court recently hddinGeor gia v. McCollum, 505 U.S. 42,
112 S.Ct. 2348, 120 L.Ed.2d 33 (1992), that Batson appliesto both prosecutors and
defendants. The Court Sated:

Regardless of who invokes the discriminatory chalenge, there can beno
doulbt that theharmisthesame--indl cases, thejuror issubjected to open
and public radid discrimination.... We therefore reaffirm today thet the
exerdse of aperemptory chalenge must not be based on dther the race
of thejuror or the radid sterectypes hed by the party.

McCollum takes the wind out of Griffin's salls, essantidly holding thet what's sauce for
the gooseis sauce for the gander. The assgnment of error iswhally without merit.

Griffin v. State, 610 So.2d a 356. Bdl's counsd indicated this meant that the State could only
chdlenge Bdl' s drikesif hefirg chdlenged the State s drikes. When questioned by the trid court, Bell

concurred that he did not wish to have his sdection of the jury chdlenged. Eventhoughtrid counsd, and
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perhgps the trid court, misunderstood Griffin, this argument is without merit. The case sub judice is
practicdly identicd to the Stuation presented to usin Watts v. State, 733 So.2d 214 (Miss. 1999).
132. InWatts, asinthiscase “[i]t is dear from the record, however, that it was the defensgsideato
‘wave Batson’ to avoid having to come up with gender- or race-neutrd reasons for peremptory
chdlenges” 1d., 733 S0.2d at 230 147. A new trid wasnot warranted on the basis of the Batson issue
ancethe defendant waived theissue. 1n o holding, welooked to Mata v. Johnson, 99 F.3d 1261 (5th
Cir. 1996), vacated in part on other grounds, 105 F.3d 209 (5th Cir. 1997). In Mata, the Ffth
Circuit refused to grant anew trid to a Higpanic defendant who expresdy agreed with the prosecution to
exdude dl eght black members of the venire pand. Both cases turned on the defendants willingnessto
paticipate in the conditutiond violaionand, thus, denied new trids. The samereasoning isgpplied here.
133. ThefaluretoraseaBatson chdlenge was based upon atactica decison and wasnat ineffective
assgance of counsd. Evenif thefaluretoraseaBatson chdlenge werein eror, adefendant is entitled
to competent counsd, not errorless counsd. Woodward v. State, 843 So.2d 1, 7 114 (Miss. 2003).
134.  Furthermore, Bdll hasfailed to show “ areasonableprobability thet, but for counsd’ sunprofessond
errors, theresult of the procesdingswould have been differet.” See Burnsv. State, 813 So.2d at 673-
74 (dting Mohr v. State, 584 S0.2d 426, 430 (Miss. 1991)). See al so Strickland v. Washington,
466 U.S. & 691-94. For these reasons, thisissue iswithout merit.

H.  Voir Dire
135. Andtorney's actions during voir dire are congdered to be amatter of trid srategy and as such,

cannot be the badsfor adam of ingffective asssance of counsd unless counsd'stacticsare shown to be
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"ill chosn that it parmedtesthe entire trid with obvious unfaimess’. Burns, 813 So.2d at 675-76
22 (ating Teague, 60 F.3d at 1172). See also Garland v. Maggio, 717 F.2d 199, 206 (5th Cir.
1983). Under thisdam, Bdl asstsfive sub-issues

1. Individual, Sequestered Voir Dire
136.  Pxior to voir dire, trid counsd requested an individud, sequestered vair dire of the pand. Bell,
726 So.2d & 845. However, counsd falled to present an argument supporting thismotion, which wasthen
denied. | d. Bdl contendsthat had counsd provided asupporting argument, the request would have been
granted and that thisfallure prevented the defense from uncovering juror biases The State counters thet
no authority supports Bell's postion.  Though the motion stood a better chance of being granted if
supported, we cannot be certain asto why the request was denied.
137.  Under Uniform Circuit and County Court Rule 3.05it is within the discretion of the drcuit court
to dlow individudly sequestered vair dire Stevensv. State, 806 So.2d 1031, 1054-55 § 109 (Miss.
2001); see also Jonesv. State, 461 So.2d 686, 692 (Miss. 1984). Conddering aSmilar issue in
Gilliard v. State, 462 So.2d 710, 714 (Miss. 1985), the Court ruled thet the defendant was not denied
effective assgance of counsd and held that counsd’ sfalureto request individud sequestered voir diredid
not conditute ineffective assgance of counsd absent proof that something would have been discovered
resulting in adifferent jury pend.
138. Intheindant case, dthough counsd requested individud voir dire and thusis diginguisheblefrom
Gilliard, Bdl isunadleto prove but for counsd’ sfalure to argue, the request would have been granted

or that adifferent jury pand would have resulted.
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2. Court’s Examination.

139.  ThisCourt has dready addressed on Bdll’ sdirect apped his contention thet “the vair dire of the
jury & histrid was S0 flawed asto be meaningless and that as a result the jury was excessively weighed
in favor of the prosecution” and thet the flaws were due to “leading questions suggesting to the jurorsthe
proper answvers, his falure to conduct meaningful individud examination of the pand members, and his
reliance upon themembers sdf-assessment of tharr aaility togiveBdl afar trid.” Bell, 725 So.2d at 844
19. Although no objections were made a the time or in podt-trid motions, we examined the issue and
held:

We have dso examined therecord of thevair direby thetrid court asto any possbleplain

error, and dthough we cannat say thet the manner of examining thejury wasdesirable, its

defects do not rise to theleve of fundamentd condtitutiond error.
Id.a 844 911
140. Becausethisissue wasaready addressed on direct gpped, an evidentiary hearing is unnecessary

onthisissue Further, thisissueiswithout merit. Not only has Bell failed to show thet the performance of

trid counsd was defident, there has been no showing that the jury empanded was not fair and impartid.

3. Information Sufficient to Exer cise M eaningful Challenges.
141. Bdl cites severd quedtions that counsdl failed to ask the progpective juror and dams thet such
guestions werenecessary to curetrid court’ sdefectivevair dire. Examplesof necessary questionsindude:
1) whether they would automaticaly impose the deeth pendty or would they fairly condder mitigating
evidence 2) dothey haveradd biases 3) whether they were exposed to pre-trid publicity; 4) whether

they or their family membersworked in aconvenience sore; 5) whether they or afamily member hed ever
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been avicim of acrime 6) whether they hed afriend or rdaivewho had adrug or dcohal problem; and
7) whether they hed rdigious bdliefs concerning dcohal.
142. Bdl dtes no authority that the fallure to ask such questions supports the dam  of ineffective
assdstance of counsd. In Connor v. State, 684 So.2d at 613, the Court found that counsdl was not
ineffedtive for failing to conduct amoreextensvevair dire, espedadly whereany questionswould havebeen
redundant and the accused falled to indicate how the defense was prgudiced by counsd’sfalure. See
also Baldwinv. Johnson, 152 F.3d 1304, 1316 (11th Cir. 1998) (Defense counsdl'sfailure to conduct
moreextengvequestioning of potentid jurorsregardingthar racid attitudesand ther viewsof degth pendty
onvair dire represented reasonable, srategic decison and, thus, did not condtitute ineffective assgance
of counsd); Price v. State, 749 So.2d 1188, 1199 1 42 (Miss. Ct. App. 1999) ("Deciding what
guestionsto ask during vair direisleft largdy up to the atorney” and isametter of trid Srategy.).
143.  Weexamined therecord of thevair direinthedirect gpped and found that, dthough thetria court
may nat have conducted the best vair dire, “any flawvsin thejudge sexamination of the pand are mitigated
by theleaway dlowed defense counsd inhisphase of vair dire” Bell, 725 So.2d a 844 10. By rasing
this issue now, Bdl is attempting a second bite a the gpple. As dated above, nat only has Bell falled to
show that the performance of trid counsd was deficient, there has been no showing that thejury impanded
was not far and impartid.

4. Rehabilitation of potential jurors.
4. Bdl damsthat counsd failed to rehabilitate jurors Glenda Gae Boozer Steed, Charles Lott,

Sephen Bernard Chiam, BllaMae Russl, Kennedy Willis and John William Parker, who, for rdigious
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reasons, could nat impose the deeth pendty. He argues that counsd should dways attempt to rehabilitate
jurors. The State damsthat Bel mideads the Court in thet counsd did atempt to rehabilitate. Wefind
that thisissueiswithout merit.

5. Bdl dtesseverd casss induding: Phenizee v. State, 180 Miss. 746, 178 So. 579 (1938) and
Burnsyv. Estelle, 592 F.2d 1297 (5th Cir. 1979), aff’ d en banc, 626 F.2d 396 (5th Cir. 1980), neither
of whichsupport hispogtion. FHrstin Phenizee, this Court held that counsd isentitled to further question
thejury after thetrid court is satidfied thet the pand is competent. Phinezee, 178 So. at 582. Because
the right to question venire men is not a issue, the Court finds that the holding from Phenizee has no
impact on the indant méatter.

146. Bdl incorrectly cdlams that in Burns, the Ffth Circuit vacated a death sentence because the
defense was not dlowed to vair dire a potentid juror who expressed doubts about the desth pendty.

Insteed the Fifth Circuit held that the desth sentence could not be carried out because a venire member,
who did nat irrevocably commit to vote againg the pendty of death regardiess of the facts and

droumgtances that might emergein the course of the proceadings, was prematurely dismissed. Burnsyv.

Estelle, 626 F.2d & 398. Bdl falsto dte any case holding that counsd was held to be ineffective
because he or shefailed to renabilitate a venire member.

47.  Unlessthereis proof thet rehabilitetion was possible, a defendant is not prgudiced by counsd's
falure to rehabilitate venire member who were excused because of ther views contrary to deeth pendty.

Sawyer v. Butler, 848 F.2d 582, 589 (5th Cir. 1988). See also Williams v. Callins, 16 F.3d 626,

633 (5th Cir. 1994) (defense counsd was nat ineffective in failing to object when venire members were
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excused for cause basad on their inability impose desth penalty under any dircumstances; any objections
and atempits to rehabilitate venire members would have been futile).

148. Intheingant case dl thejurorsin question expressad thet they were unwilling toimpose the degth
pendty, regardless of the drcumgtances. It was gpparent that they were unable perform ther duties in
accordance with ther indructions and oath. See generally Williams, 16 F.3d & 633. Bdl hasmade
no showing thet renabilitation was possble Therefore, thisissue is without merit.

5. Removal for Cause

149. Bdl aguesthat histrid counsd falled to object to the impandment or have removed eght of the
twelve jurorsbecause each had tiesto law enforcement or thevictim' sfamily. Hedamsthat counsd faled
to protect hisright to afar trid by an impartid jury as provided under U.S. Conditution, amend. VI, and
Article 3, Section 26 of the Missssppi Condlitution. See generally Mhoon v. State, 464 So.2d 77,
79 (Miss. 1985). On direct gpped, we afirmed the trid court where it denied Bdl's chdlenge for cause
as to other jurors who had rdationships with the victim or his family or the law enforcement community.
Bell, 725 So.2d a 845-46. We hdd that * mere acquaintance or even family rdationshipswith partiesor

those rdated to partiesis not sufficient to require thet ajuror be excused for cause” 1d. at 846 ) 16.

With respect to the overdl performance of the atorney, "counsd's choice of whether or

not tofilecartain moations, cal witnesses, ask cartain questions, or miake cartain objections

fdl within the ambit of trid drategy” and cannat give rise to an ineffective asssance of

counsd dam.
Jackson v. State, 815 S0.2d 1196, 1200 118 (Miss. 2002) (citing Colev. State, 666 So.2d 767, 777
(Miss. 1995)).

150.  Asthis Court has pointed out:
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This Court has discussed the wide latitude dl owed atorneysregarding their trid Srategy:

This Court gives much deference to an atorney’s trid tactics As this
Court hasgated: Judidid scrutiny of counsd's performancemust behighly
deferentid. It isdl too tempting for adefendant to second-guesscounsd's
assdance after conviction or adverse sentence, and it is dl too easy for
acoourt, examining counsd's defense efter it has proved unsuccessful, to
condude that aparticular act or omisson of counsd was unreasongble.
Cf. Engle v. Isaac, 456 U.S. 107, 133-134 [102 S.Ct. 1558,
1574-75, 71 L.Ed.2d 783] (1982). A far assessment of atorney
performance requires that every effort be madeto diminatethedigorting
effects of hindaght, to recondruct the drcumgtances of counsd's
chdlenged conduct, and to evduae the conduct from counsd's
perspective & thetime. Lambert v. State, 462 So.2d 308, 316 (Miss.
1984), citing Strickland, 466 U.S. a 689, 104 S.Ct. a 2065, 80
L.Ed.2d a 694. The right to effective counsd does not entitle the
defendant to have an atorney who makes no midakes a trid. The
defendant jugt has aright to have competent counsdl.

Smiley v. State, 815S0.2d 1140, 1148 132 (Miss. 2002) (citing Mohr v. State, 584 S0.2d 426, 430
(Miss. 1991)).

1. Moreover, the percaived reationships between the jurors and the victim or the lawv enforcement
community aretenuous a best. The casewastried in arurd Missssppi county with alimited jury pool.
The decison not to seek removd of these named jurorsmay  arguadly be part of trid Srategy. Because
we cannot use hindaght to andlyze trid counsd’ s unsuccessful drategyy, thisissue iswithout meit.

6. Additional Peremptory Challenges

152. Bdl damsthat counsd’ sfailure to request additiona peremptory chdlenges rendered counsd’s
assganceineffective. The Court findsthat thisissueiswithout merit. Also, throughthisdaim, Bell attempts
to emphasze how thetrid court erred in denying hischalengesfor cause, anissue conddered in the direct

gpped and as such, is barred under Miss. Code. Ann. 8 99-39-21(3).
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l. Meaningful and Consistent Theme of Defense.
153. Bdl arguesthat thetrid counsd presented conflicting defenses. Trid counsd argued thet Bdll was
inMemphisand nat in the Sore a the time of the murder. Bdl maintains that counsd failed to have a
conggtent notion of what the defense theory should be, and thet thisfailure supportsthe cumulative error.
Soecificaly, he dtes defenseg sdogng argument. The Court finds this daim without merit.
154. Bdl dtesthefdlowing cases McFadden v. United States, 614 A.2d 11 (D.C. 1992) (court
faled to conduct a pretrid inquiry regarding counsd’ s effectiveness, after counsd admitted his lack of
preparaion); People v. Hattery, 488 N.E.2d 513 (11l. 1985) (by conceding defendant’ s guilt, counsd
falled to subject prosscution’s case to meaningful adversarid teding). We find thet counsd’ s conduct in
the indant case does not rise to leve of the failures discussed in the cases cited.
155.  Any dleged conflicting defenses resulted from the subdtantia evidence of Bdl'squilt. Asfor the
dosng argument, trid counsd emphagzed the burden of proof, attempted to raise reasonable doubt and
atacked the credibility of witnesses. Accordingly, the dosing argument waas both congsent and effective.
See Yarborough v. Gentry, 540U.S. ___, 124 SCt. 1, 157 L. Ed. 2d 1 (2003).

J. | mpeachment of Witness
156. Bdl damscouns faled to impeach Robert McKinney Jameswho, because he wasin the gore
judt prior to the murder, had amativeto lie. Jamesrecaived no congderaion in return for his testimony.
Insteed of discussing how thisfalure prgjudiced thedefense, Bdll presentsan unsupported mativefor James

to lie. Of course, aredidic mative might be basad on Bdl’'s immediate threet to kill James. Bell, 725
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So.2d a 841. However, wisdy Bel chosenot to dtethisasamoative. The Court finds thisissue without
merit.

K. Stipulation of State’s Expert Evidence
{57.  Bdl damsthat counsd should have challenged the rdighility and completenessof thefindingsby
the State' s expeart, Sephen Timathy Hayne, M.D. Dr. Hayne s testimony was based on autopsy dated
April 6, 1991. Because the murder occurred on May 6, 1991, Bel argues that such an autopsy was
physcdly imposshle  Further, he dleges thet had counsd objected Dr. Hayne' s tesimony would have
been suppressed, resulting in a directed verdict in favor of the defense. In this ingance, the error is
supafidd and iswithout meit.

L. Objection to Evidence
1658. Trid counsd dipulated to the introduction of three wegpons: a .22 cdiber pigal, a .38 cdiber
pistal, and a.25 cdiber pigal. Because no witnesstedtified regarding the .25 caliber wegpon, Bdll dleges
that .25 waasiirrdevant and ultimatdly prejudiced him. Bl fails both to discuss how hewas prejudiced or
to dteany caselaw in support of hispogtion. Not only isthisissuewithout merit, but also counsd’ schoice
whether to make cartain objectionsfal withintheambit of trid Srategy and cannat giveriseto anineffective

asdgance of counsd dam. Jackson, 815 So.2d at 1200 |/ 8.

M.  Attendance of witnesses
159. Bdl damsthat counsd wasineffective because he failed to secure the attendance of witnessesto
corroborate his dibi. Save Bernard Gladney, Bel fails to name the witness counsd faled to cdl. Ina
moationunder Miss Code Ann. §99-39-9, Bdl isrequired to: “ namethedate of Missssppi asrespondent
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and shdl contain...affidavits of the witnesses who will testify and copies of documents or records thet will
be offered Shdl beattachedtothemation.” See also Lewisv. State, 776 So.2d 679, 682 16 (Miss.
2000) (the Satute requires affidavits of those witnesses that will testify). Thisissue iswithout merit.
N. Jury Instructions

160. Bdl damsthat trid counsd falled to object to jury indructionsthet incorrectly Sated thelaw. On
direct goped, the Court hed that “[g]n aiding and abetting indruction, in the form complained of here, was
most recently gpproved in Carr v. State, 655 So.2d 824, 833 (Miss. 1995), cert. denied, 516 U.S.
1076, 116 S.Ct. 782, 133 L.Ed.2d 733 (1996).” Bell, 725 So.2d a 847-48. Because thisargument is
an dtempt to relitigete an issue previoudy decided to be without merit on direct apped, thisissue is
procedurdly barred in accordance to Miss. Code Ann. 8 99-39-21(2) & (3) (2000).

1. INEFFECTIVE ASSISTANCE OF COUNSEL DURING THE
PENALTY PHASE

161. Therdeof anatorney a acgoitd sentencing proceeding reseambles hisrole a trid.
A capitd sentending proceeding “issufficently likeatrid initsadversaid formeat andinthe
exigence of gandards for decison” tha counsd's role in the two proceedings is
comparable--it is"to ensure that the adversarid testing process works to produce a just
result under the Sandards governing decison.”
Burger v. Kemp, 483 U.S. 776, 788-89, 107 S.Ct. 3114, 3123, 97 L. Ed. 2d 638 (1987) (citing
Strickland, 466 U.S,, a 686, 687, 104 S.Ct., a 2064).
62. At the outsat, the Court notesthet on direct gpped we dated that “[w]hen given the opportunity,

Bdl offered no red mitigating arcumdances, he smply continued to deny being present or committing the
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act” Bell, 725 So.2d & 867. With thisin mind, the Court reviews counsdl's performance during the
sentencing phese
A. Additional Time Between Culpability and Sentencing Phases.

163. Bdl damstha alimited continuance was necessary between the guilt and sentencing phases of the
trid, and that without such, counsd was unable to present an effective case during sentencing. Because
the two phases are inherently different, Bdl reasons that a continuance was necessary. Bdl does not
discuss how the lack of a continuance affected the defense. He emphiasizes that in the decison from the
direct goped , the Court noted thet the defense presented no red mitigating crcumdances Bell, 725 So.2d
a 867. Countering, the State argues that thiswas not acomplex case and therefore no continuance was
needed.

764. Bdl dtes Robin E. Abram's atide A Capital Defendant’s Right to a Continuance
Between the Two Phases of a Death Penalty Trial, 64 N.Y.U. L. Rev. 579 (1989), cited in
Pruett v. State, 574 So.2d 1342, 1348 (Miss. 1990) (Anderson, J,, dissenting). The article contends
that the complexity of thelegd rulesgoverning both theguilt and pendty phasesof cgpitd tridscomplicates
counsd’s preparation and intendfies the need for time. See Adams supra, at 581-82. Likewise, a
continuance is necessaxry because the defendant, the jury, and defense counsd need time to recover
emationdly from the cgpitd conviction and to focuson theissueof sentenaing. 1d. Bl rdlieson precedent
from other jurisdictions, such as South Caralina and Maryland, in which continuances are legidativey
provided or available uponthereguest. See Md. Ann. Code Art. 27 8§ 413(a) (Supp. 1988); S.C. Code

§ 16-3-20(B) (2002).

23



165. Theguilty verdict was ddivered a 3:30 p.m., then, fallowing a brief recess, the sentencing phase
begun and was completed by 7:30 p.m.  Theoreticdly, counsd could have requested a continuance until
the fallowing moring. However, our Legidature has determined thet:

Upon conviction or adjudication of guilt of adefendant of capita murder or other capita

offense, the court shdl conduct asgparate sentencing proceeding to determinewhether the

defendant should be sentenced to degth, life imprisonment without digibility for parole, or

lifeimprisonment. The proceeding shdl be conducted by thetrid judge beforethetrid jury

as soon as practicable.
Miss Code Ann. §99-19-101. Furthermore, we have held:

[1]t should be noted thet this Court hes repeatedly and consgtently held thet

post-conviction reief in Missssppi is not granted upon facts and issues which could or

should have been litigated &t trid and on gpped.
Smith v. State, 434 S0.2d 212, 215 (Miss. 1983) (citing Callahan v. State, 426 So.2d 801 (Miss.
1983); Bell v. Watkins, 381 So.2d 118 (Miss. 1980); Aumanv. State, 285 So.2d 146 (Miss. 1973);
Irving v. State, 194 So.2d 239 (Miss. 1967); Gordon v. State, 160 So.2d 73 (Miss. 1964);Kennard
v. State, 246 Miss. 209, 148 So0.2d 660 (1963); Rogers v. State, 240 Miss. 610, 128 So.2d 547
(1961); Goldshy v. State, 226 Miss. 1, 78 So.2d 762 (1955); Wetzel v. State, 225 Miss. 450, 76
S0.2d 188 (1955)) (footnote omitted). Thisissue iswithout merit.

B. Opening Statement.

166. Nather the defense nor the prasecution presented an opening Satement during the pendty phese
Citing Louidana precedent, Bdl dams that this fallure supports his dam of ineffective assgtance of
counsd. See Statev. Sander's, 648 S0.2d 1272, 1293 (La. 1994) (The court “hascome dloseto gating

that an atorney’ sfalure to make an opening Satement condtitutes ineffectivenessper 7). Thegiving of
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an opening datement in the pendty phase is not reguired in Missssppi and the falure to do so may be
deemedtrid drategy, particularly wherethe prosecution did not make an opening datement. Cabel | 0, 524
So.2d at 318. See also Gilliard v. Scroggy, 847 F.2d 1141, 1147 (5th Cir. 1988). Cf. Manning
v. State, 735 S0.2d 323, 347 1156 (Miss 1999). Therefore, thisissue iswithout merit.

C. Jurors Speculation of Potential Release
767. Bdl damsthat counsd failed to diminate any jury misperceptions that he would be digible for
parole. For this point, Bdl dtes Williams v. State for the palicy thet”[r]eference to the possibility of
parole should the defendant not be sentenced to die [d¢] are whally out of place a the sentencing phese
of acapitd murder trid...” Williamsv. State, 445 So.2d 798, 813 (Miss. 1984). In Williams, the
Court ordered that the defendant be resentenced basad on improper comments by the prosacutor which
denied the defendant afar sentencing hearing. 1d. at 814.
168.  Intheindant case, thereisno evidence of jury misperceptions. Bdl fallsto dite, and thereisnathing
fromthe record to sugged, that the prosecutor made any improper comments andogous to Williams.
Thisdam iswithout merit.

D. Aggravating Circumstances.
169. Bdl damstha counsd faled to the object to the indusion of the aggravating factor “thet the
murder was committed for the purpose of avoiding or preventing alawful ares.” See also Miss. Code
Ann. § 99-19-101(5) (2000).3 Ondirect goped, the Court considered the appropriateness of thisfactor

and hdd that “Bdl’ s own satements and actionsare sufficient to warrant an inference by thejury thet Bert

3Section 99-19-101 providesthe aggravating and mitigating circumstancesfor ajury to consider during
sentencing proceedings related to a capital crime.
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was shot because he wanted to leave no witnesses”  Bell, 725 So.2d a 858. The Court noted that an
indruction incorporaing this fector is warranted if “there is evidence from which it may be reasoncbly
inferred that a subgtantid reason for the killing was to conced the identity of the killer...” 1d. (dtations
omitted).
170.  Furthermore, Robart Kennedy James tedtified thet, wanting to diminate dl witnesses, Bdl hed
threatened to kill him, too. Basad on such, thisdaim iswithout merit.
E. I nvestigation.

171. Bdl damsthet counsd falled to adequatdy investigate possble mitigating evidence. He contends
that counsd’s investigation was deficient for severa reasons, such as 1) that only eght people were
interviewed; 2) except for abrief medting with trid counsd’ sinvedigator, Bdl's mother and Sster had no
contact with counsd until the sentencing phase; and 3) his mother and Sser were never subpoenaed.
72.  There is a difference between when counsd falls to invesigate and when counsd falls to
adequately invesigate. Discussng this, the Ffth Circuit Sated:

"[Clounsd has aduty to make reasonebleinvestigationsor to make areasonabledecison

that makes particular investigations unnecessary. In any ineffectiveness case, aparticular

decison not to invedigate mugt be directly assessed for ressoncbleness in dl the

arcumgtances, goplying a heavy mesaure of deference to counsd's judgments”

Strickland, 466 U.S. a 691, 104 S.Ct. 2052. Furthermore, thiscourt has Sated that we

"mugt be particularly wary of ‘argumentsthat essentidly comedown to ametter of degrees

Did counsd invedtigate enough’? Did counsd present enough mitigating evidence? Those

questions are even less susceptibleto judicid second-guessing.' " Dowthitt v. Johnson,

230 F.3d 733, 743 (5th Cir.2000), cert. denied, 532 U.S. 915, 121 S.Ct. 1250, 149

L.Ed.2d 156 (2001) (quotingKitchensv. Johnson, 190 F.3d 698, 703 (5th Cir.1999)).

Smith v. Cockrell, 311 F.3d 661, 669 (5th Cir. 2002).
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173.  Therecord revedsthat counsd interviewed Bdl’ smather, grandmoather, brother, girlfriend, three
dementary school teachers, and the wife of a locd atorney. Bdl takes issue with the degree of
investigation. Affidavitsdting counsd’ sfailuresare provided by both hismother and Sder. However, the
afidavits do not provide any additiond information thet could have or should have been provided & trid
or other personswho could have provided additiond information. Bell’smother did testify on behdf of Bell
a the sentencing phase. Therefore, thisissue is without meit.

F. Mitigating Evidence.
74. Bdl damsthet counsd failed to presant mitigating evidenceregarding hisage, mentd retardation,
emationd disturbances and mentd illness, disadvantaged and abusive childhood, adaption to prison
conditions, and culturd impectson hislife Theseissues are without merit.
175.  ThisCourt has dedt with the issues of adequte investigation and presentation of evidencein the
context of ineffective assstance of counsd in death pendty cases. See Holly v. State, 716 So.2d 979,
990 (Miss 1998); Foster v. State, 687 So.2d 1124 (Miss. 1996); Conner v. State, 684 So.2d 608
(Miss. 1996); Woodward v. State, 635 S0.2d 805 (Miss. 1993); State v. Tokman, 564 So.2d 1339
(Miss. 1990).
176. InHally, the Court held that counsd’s presentation of mitigation evidence through only one
witness, the defendant’s mother, was deficient considering thet there was evidence thet the defendant hed
mentd hedth problems and, thus, vidlated Strickland’sfirg prong 1d. a 990. However, finding thet
Hally failed to show thet but for counsd’ s performance the sentence would have been different, the Court

denied the gpplication to seek pogt-conviction relief. 1d. at 991.

27



77.  Intheindant case, three witnesses tedtified for the defense Myra Bl (mother), Tammy Teresa
Armgrong (Bdl’ s girlfriend and the mather of his child), and Bdl himsdf. Myrd s tesimony focusad on
the violent and abusive family life which the family endured a the hands of her former husband. Ms
Armgrong testified regarding Bdl’s digpodition and his loving rdaionship with their young son and her
daughter.  Following the tesimony and arguments, the jury was ingructed to consder the following
mitigating factors 1) that Bell was 19 years-old & thetime of thearime; 2) hislack of education; 3) raised
in poverty; 4) hisvident family life 5) his abusvefather; 6) hewasthefather of and provider for a3 year-
old child; and 7) he could have been merdly an accomplice. Because the jury was indructed during
sentenaing to condder his age, the Court finds thet trid counsd presented sufficient evidence regarding
Bdl'sage a thetime of theaime

178.  Attached to the gpplication is an assessment by the State Department of Education from 1987,
whichindicated that Bell “functioned in thelow averagerange of intdligence” and had an 1.Q. of 81. Aside
fromtheaffidavitsprovided by hismother and Sgter, Bl sgpplication providesno evidencethet he suffers
from dther emationd or mentd problems.  The tesimony of Myra Bdl primaily focused on the
disadvantaged and abusive childhood thet Bell suffered. Shediscussed how they lived off of minimumwege
and in aone-room gpartment with aviolent husband. Sherecdled the problems she had with her husband
after the divorce, how on one occasion he “shat-up” the house, and that he had been in and out of jail.
Based on her testimony during the pendty phase, evidence was presanted regarding Bel's difficult
childhood.

79.  Frdly, Bel dams that counsd should have presented evidence of his good behavior while

incarcerated. Bdl falsto citewheat additiond evidence should have been presented and how it would have
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affected the outcome. Unlike defense counsd inWiggins v. Smith, 539 U.S. 510, 123 S.Ct. 2527, 156
L. Ed. 2d 471 (2003), who falled to discover and presant powerful mitigating evidence, Bdl's counsd
discovered and presented Sgnificant mitigeting evidence: Therefore, thisdam iswithout merit.
G. State’s closing argument

180. Bdl damstha counsd faled to object to improper Satements made by the prosecution, which
provided in part the prosecutor’ spersond opinionsand Bel’ sapparent lack of remorse* Reponding, the
State mantainsthat on direct goped this Court gpproved thelanguage used in dosing argument; therefore,
counsd cannat be ineffective for falling to object. See Bell, 725 So.2d at 861-63. I1n the direct apped,
because counsd failed to object, the Court reviewed the prasecutor’s comments under the plain error
gandard. 1d. & 861. The Court ruled that assgnment of error based on the prosecutor’ scommentswere
“both proceduraly barred and without merit” 1d. a 862. The Court found thet such comments were
permissible deductions and “Imply far commentary on behavior and tesimony by Bl which wasiin
evidence” 1d. a 862, dting Chase v. State, 645 So.2d 829, 855 (Miss. 1994); Davisv. State, 660
S0.2d 1228, 1250 (Miss. 1995).

H.  JuryInstructions.

“Allegedillicit comments made by the prosecutor during hisclosing argument include: (1) “1 don’t see
any [good in Frederick Bdll]; (2) “That same day he murdered Bert Bell here in Grenada. That shows you
how much remorse he had for the crime he committed down here. It shows you how upset it made him for
the taking of alife, thelife of Bert Bell. He had no feelings for human life at all, and he has none now.”; (3)
“He was proud of that [killing Bert Bell]. Just as proud as he was of the person he killed in Memphis. This
shows you again what type of person you' re dealing with. It shows you how much feeling he has for human
life.”; (4) “His mother asked the question up here, ‘what would stop it.” There'sonly one thing that can stop
it, and | think ya'll know what that [Sic] it; that's coming back with the death penalty.”
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181. Bdl damstha counsd faled to have the jury indructed regarding the effect of the Tennessee
sentence and faled to object to thetrid court’s* anti-sympethy” indruction and indruction S-1, which he
dleges dlowed the jury to congder “non-datutory aggravators”  This argument is very amilar to those
which were consdered and rgjected in the direct goped.

182. Astothedam regarding indruction S-1 and “non-dautory aggravators,” the Court finds thet it
is without merit. In the direct goped, the Court afirmed these indructions and held that they did not
interject unwarranted aggravating factors or alow thejury to “venture out on ahunt for other judtifications
for ordering Bdl's degth.” Bell, 725 So.2d a 865. Asto the other two arguments, the Court fully
reviewed them and ruled that they were procedurdly barred based on Bdl’ s failure to object to them at
trid. 1d. & 865 & 867. Reying on Willie v. State, 585 So.2d 660 (Miss. 1991) and California v.
Brown, 479 U.S. 538, 107 S.Ct. 837, 93 L.Ed.2d 934 (1987), the Court stated that issue of anti-
sympathy indruction was “unmeritorious in light of the holdings of the United States Supreme Court
supporting the use of the anti-sympethy languege” Bell, 725 So.2d at 865. See also Woodward v.
State, 843 S0.2d 1. Therefore, based on Willie and Brown trid counsd’ sfallure to object to such
ingtructions does not support Bdl’sdam of ineffective assstance of counsd.

183.  Fndly, Bdl dams that counsd failed to present ingruction to thetrid court regarding theeffect his
Tennessee sentence would have if hewassentenced to lifeinthismetter. Because Bdll fallsto dteany case
where such falure supportsadam of ineffective assstance of counsd, thisissueiswithout merit. Insteed,
Bdl rdies on the Simmons v. South Carolina, 512 U.S. 154, 114 SCt. 2187, 129 L.Ed.2d 133

(1994), which was decided after histrid. In Simmons, the Supreme Court held that in acasein which
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propengity for future dangerous conduct is argued as afactor, and a sentenceto life imprisonment without
the possibility of peroleisan option, the defendant is entitled to have thejury indructed thet alife sentence
will in fact predude the possibility of parde 1d. at 169.
84. Congdeingthisissueinthedirect goped, the Court found that the State argued the vidlent nature
of the crime, as opposad to Bdl’ s propensity for future crime, as an additiond aggravating drcumstance.
Bell & 725 So.2d a 865. Holding that Bdl’s dam was subgantively without merit, the Court Sated:
Because Bdl sought no such indruction, and the State did nat attempt to argue on the
point, we are left to wonder what Bdl's argument would have been if in fact the jury hed
beeningructed that in deciding between life and deeth it wasto consder the length of not

only aMissssppi life santence but dso thelength of the Tennessee sentence and thetime
thet Bdl would actudly serve under each, and if the State hed then argued the effect of the

possihility of parde.
Bell, 725 So.2d at 865.
185.  Because Smmons was not decided until after the direct gpped and because the Court held thet
Bdl’s propengty for future dangerous was not argued as an additiond aggravating factor, the Court finds
thet counsd’ sfallure to request such indruction was not outsde the prevailing professond norms.

IV.  CumulativeError.
186. We notein today’s case thet each of the foregoing assgnments of error have been found to be
without merit, and we thusfind thet there was no cumulaiveerror. Byromv. State, 863 So.2d 836, 847
(Miss. 2003); McFeev. State, 511 S0.2d 130, 136 (Miss. 1987).

CONCLUSION

187.  For the reasons herein sated, the Court denies leave to seek pogt-conviction relief on dl issues

raised in Bdll’s petition for pog-conviction rdief.
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188. APPLICATION FOR LEAVE TO FILE PETITION FOR POST- CONVICTION

COLLATERAL RELIEF, DENIED. PRO SE PETITION FOR POST-CONVICTION
RELIEF, DENIED.

SMITH,CJ.,WALLERANDCOBB,P.JJ.,EASLEY,GRAVESAND DICKINSON,
JJ., CONCUR. DIAZ AND RANDOLPH, JJ., NOT PARTICIPATING.
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