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COBB, PRESIDING JUSTICE, FOR THE COURT:

. Howard Monteville Ned (Nedl) was convicted and sentenced to degth on February 2, 1982, for

the kidngping and murder of Amanda Joy Ned. Following years of gopeds and pod-conviction relief

pleadings, Ned now bringsthis successive gpplication for leave to file amation for post-conviction relief

inthetrid court on theissue of hismentd retardation.

FACTSAND PROCEDURAL HISTORY



2.  Onthenight of January 24, 1981, Ned went to the fam of hishdf-brother, Bobby Ned, where
Bobby and his daughter, Amanda Joy Ned, and acousn, Mdanie Sue Polk, were & home. Ned took
the three away from the housein hiscar. At some point, he sopped and took Bobby into thewoodsand
shat him. Hethendrove to adifferent location and hed sexud rdations with Amanda Joy and atempted
to have sexud rdaionswith Mdanie Sue. He then shat both girls and |eft them inthewoods Ten days
later afisherman found the bodies of the two girls. Ned was convicted and sentenced. On direct gpped,
this Court affirmed hisconviction and sentence. Neal v. State, 451 S0.2d 743 (Miss. 1984). Ned filed
a petition for writ of certiorari with the U.S. Supreme Court, and that petition was denied. Neal v.
Mississippi, 469 U.S. 1098, 105 S.Ct. 607, 83 L.Ed.2d 716 (1984). In March of 1985, Ned filed
angpplication for leaveto file motion to vacate or st asde judgment and sentence. In hispogt-conviction
rdief pleadings, he raisad ineffective assstance of counsd and issues of violaion of due process, right to
tedtify in hisown defense, and digproportionate and excessive sentence. |n September of 1987, this Court
granted Ned an evidentiary hearing soldy on the question of whether he hed been denied theright to tetify
by histrid counsd. Neal v. State, 525 So.2d 1279 (Miss. 1987). OnMarch 30, 1992, thetrid court
conducted the evidentiary hearing and in May of 1992, the trid court entered an order finding thet there
hed been no changein Ned'smentd condiition sincethe commisson of the crime and that he had not been
denied hisright to tedtify in hisown behdf a his cgoitd murder trid.

13.  Ned agan gopeded to this Court, and on August 8, 1996, this Court affirmed the denid of rdlief.
A petition for rehearing was denied on November 14, 1996. Neal v. State, 687 So.2d 1180 (Miss.
1996). Ned did not sk certiorari review from this decison.

4. Onduly 7,1997, Ned filed apetition for awrit of habeas corpusin the U.S. Didrict Court for the
Southern Didrict of Missssppi requesting rdief from the conviction and sentence, and in Jenuary 1999,
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the didrict court denied rdief astodl dams Immediatdy theredfter, Ned filed amoation to dter or amend

judgment with the didtrict court, which was denied on June 16, 1999. On July 15, 1999, Ned filed his
notice of goped from that denid, but he did not accompany the notice of gpped with a request for a
cartificate of gppedability. When the State responded, Ned filed a Skdetd motion for certificate of
gppedlability but the didtrict court denied certification, finding thet "[t]he petitioner hes not made a
subgantid showing of the denid of a condtitutiond right.”

5.  OnDecember 13, 1999, Ned filed amation for certificate of gppedability with the Ffth Circuit.

OnMay 2, 2000, the Ffth Circuit granted the certificate of gopeddaility limited to the question of whether

Nedl'strid counsd wasinefectivefor faling toinvestigateand present evidenceof mitigating drcumsances

OnJanuary 18, 2001, the Ffth Circuit affirmed the denid of habeas corpusrdief. Neal v. Puckett, 239

F.3d 683 (5th Cir. 2001). On September 5, 2001, the Ffth Circuit granted rehearing en banc, and on

March 15, 2002, theen banc Ffth Circuit affirmed thedenid of habeasrdief. Neal v. Puckett, 286 F.3d

230 (5th Cir. 2002) (en banc). Ned then again sought rdief from the U.S. Supreme Court by filing a
petitionfor writ of certiorari and on January 13, 2003, that petition wasdenied. Neal v. Epps, 537 U.S.

1104, 123 S.Ct. 963, 154 L.Ed.2d 772 (2003).

6.  Ned now brings this successive gpplication for leave to file amation for post-conviction relief
based on the decison inAtkinsv. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002).
ANALYSS
7. Ned assatsthat hisdamis procedurdly viable because his successve petition is based on the
intervening U.S. Supreme Court opinionin Atkins. Ned arguesthat hisdesth sentence should be vecated
because he meets dl three of the ariteriaused in dl testsfor mentd retardation dited by the U.S. Supreme
Court in Atkins and thisCourt in Foster v. State, 848 So.2d 172 (Miss. 2003), and that he cannot be
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sentenced to desth condgent with the Eighth Amendment. Nedl dso arguesthat any evidentiary hearing
held on thisdam should betried to ajury, pursuant toRing v. Arizona, 536 U.S. 84, 122 S.Ct. 2428,
153 L.Ed.2d 556 (2002).

8.  Tegimony a trid by Ned’s expert indicated that Ned’ s 1Q was 54; the State' s experts tedified
that on thair tegts, his 1Q was assessed a 60. Although Ned rased on direct goped the issue thet the
Eighth Amendment barred the execution of the mentdly retarded, this Court rgjected that argument.
Subsequently, Atkins wasdecided by the United States Supreme Court, and Nedl hasrenewed hisEighth
Amendment agumert.

9.  Therecord revedstha asearly asten years of age, Ned was dedared to be mentdly retarded by
the Lawrence County Youth Court. Subssquent tests at the Ellisville State Schoal (at age 12) and
Misdsippi Sate Hospitd a Whitfield (at age 15) show that Ned was diagnosed as mentdly retarded.
The record dso contains affidavits from family members, teechers, and employees a date inditutions
tedifying to Ned’s lack of adaptive functioning.  This is not, however, suffident evidence of menta
retardation to require vacation of the death pendty under the new standards and procedures we adopt
today. Although the State does not contest thefact that Atkins is an intervening decison, and concedes
that Ned has presented a colorable dam of retardation under the definition in Atkins, that is dso
insuffident.

110. We condudethat Atkins and the new sandards st forth today in Chase v. State, No. 2003-
DR-01355-SCT (Miss 2004), require Ned begranted leaveto present theissue of hismentd retardation
to thetrid court. Therehe, aswdl asthe State, shdl be afforded the opportunity to put on evidencein the
manng st forth in Chase. The trid court shdl then miake the determination, by a preponderance of
evidence, whether Ned is mentally retarded for Eighth Amendment purposes
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11. Astotheissuerased by Ned regarding the gpplication of Ring to the determingtion of hismental
retardation, wefind nomerit. See Russell v. State, 849 So.2d 95, 147-48 (Miss. 2003). Ned’sdam
will be heerd and determined by thetrid court, not ajury.
CONCLUSION

112.  Ned'ssuccessve goplication for leave to proceed in thetrid court on his motion to vacate degth
sentenceisgranted only asto theissue of menta retardation, to be congdered pursuant to Atkins and the
sandards st forth today in our decison in Chase v. State. Ned's gpplication is denied in dl other
respects.

113. SUCCESSVE APPLICATION FOR LEAVE TO SEEK POST-CONVICTION
RELIEF, GRANTED IN PART AND DENIED IN PART.

SMITH,CJ.,WALLER,P.J.,EASLEY,CARLSON, GRAVES, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ,J.,NOT PARTICIPATING.



