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DICKINSON, JUSTICE, FOR THE COURT:
1.  AtaheaingbeforetheCircuit Court of HolmesCounty, thedircuit judge announced thet shewould
grant plaintiff'smotion for partid summeary judgment. Counsd for plaintiffs submitted aproposed order to

the court. Although the transcript of the hearing reflectsthat thetrid court made changesto the propossd



order, the record is slent as to whether it was Sgned during the hearing. The record does indicate,
however, that both the order and find judgment were Sgned and filed with the Holmes County Circuit
Clerk onthet sameday. Therecordsin the derk's office further reflect that the order and corresponding
documents were sant to the parties.

2. Twomonthslaer, inagmilar casefiled in Balivar County, counsd for defendants recaived from
plaintiff'scounsd acopy of amation which attached as exhibits both the order and judgment which hed
goparently been entered on the date of the hearing in the case sub judice. Fve days later, daiming they
hed never recaived the sgned order or judgment, counsd for defendants filed a motion pursuant to
M.R.A.P. 4(h), requesting additiond timeto file an goped of the partid summary judgment. Attached to
the mation were afidavits from the two individuas who were repongble for recaiving documents in this
metter for eech of the respective law firms representing the defendants. The afiants daim they did not
recaive natice of the order or judgment from the Circuit Clerk of Holmes County.

13.  Atthehearing onthemation, defendants presented the effidavits, and represented to thetrid court
that they had not received natice of entry of theorder and judgment. Uponlearning that therecordsinthe
officeof the Circuit Clerk reflected that notice had been sent to the parties, the circuit judge Sated: “ Okay.
This Court hasto go by the records of the derk’ s office, and those recordsindicate that it was served on

the parties” She then denied the defendants’ Rule 4(h) motion for additiondl time to apped.

Discussion
4.  Thededdon of whether to grant amation pursuant to M.R.A.P. 4(h) isdiscretionary. M.RA.P.

4(h) cmt. Therefore, we review the decison of thetrid court for an abuse of discretion. See Horowitz



v. Parker, 852 So0.2d 686, 689 (Miss. Ct. App. 2003); Pinkston v. Miss. Dep't of Transp., 757
So.2d 1071, 1073 (Miss. Ct. App. 2000).
%. Misssspp Ruleaf Appdlae Procedure 4(h) reeds asfollows

The trid ocourt, if it finds (a) that a party entitled to natice of the entry of a judgment or

order did not receive such naticefrom thederk or any party within 21 daysof itsentry and

(b) that no party would be prgudiced,* may, upon mation filed within 180 days of entry

of the judgment or order or within 7 days of recapt of such natice, whichever is ealier,

reopen the time for goped for a period of 14 days from the date of entry of the order
reopening the time for gpped.

T6. The comment to Rule 4(h) dates, inter dia

Whilethe party seeking rdlief under Rule4(h) bearsthe burden of persuading thetrid court

of lack of timdy notice, a spedific factud denid of recalpt of notice rebuts and terminates

the presumption that mailed notice was received.
M.RA.P. 4(h) cnt. (citations omitted).
7.  Counsd for defendants spedificaly denied recaving natice of entry of the order and judgmert.
Additiondly, they presented two affidavitsspedificaly denying recept by their respectivelaw firmsof natice
of theentry of thejudgment and order. Therefore, the presumption that notice was recaived, based on the
notationinthederk’ srecords, wasboth rebutted and terminated. However, it gopearsfrom her datement,
“This Court hasto go by the records of the derk’ s office” thet the trid judge was of the opinion thet the
presumption cregted by the derk’ srecordswasirrebuttable. Thiserroneousgpplication of Rule4(h) was
dear error and an abuse of discretion.
18.  Thefact that defendants counsd were presant when the ruling was announced and the order

sgnedisof nomoment. Therulesdearly and unequivocaly cal for thederk to provide natice of theentry

The plaintiff did not alege or offer any proof that granting defendants’ motion would resuit in
prejudice.



of judgment.2 However, therulesaso natethat aparty caninsurethe running of thedock by mailing notice
of the entry of judgment themsdves® The announcement of the court’s decison does not sart the dock
for thefiling of an gpped. Tha timedartsrunning fromtheentry of judgment into thederk’ srecords, and
it isnaotice of the entry of judgment that must be given to the party.
Conclusion

9.  Because defendants provided aspecific factud denid of the receaipt of notice, the presumption of
the receipt of noticewasrebutted and destroyed. Therefore, thetrid judge abused her discretioninrdying
on this presumption in denying defendants Rule 4(h) mation. Thetrid court’ s order denying defendants
M.RA.P. 4(h) motion is reversed, and

this case remanded to the trid court with ingtructions to reopen the time for the defendants to file thar

goped asprovided in M.RA.P. 4(h).

110. REVERSED AND REMANDED.

SMITH, C.J., WALLER AND COBB, P.JJ., AND CARLSON, J., CONCUR.
EASLEY, J.,, DISSENTSWITHOUT SEPARATE WRITTEN OPINION. DIAZ,
GRAVESAND RANDOLPH, JJ., NOT PARTICIPATING.

2 See M.R.C.P.77(d) & cm.

3 See M.RA.P4 & cmt.



