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GRIFFIS, J., FOR THE COURT:
1. Mitchell Montreal Faconer was indicted as an enhanced penalty drug offender and as a habitua
offender for thetransfer of cocaine. He pled guilty and was sentenced to servefifteen yearsin the custody

of the Missssippi Department of Corrections. Falconer filed two separate motions for post-conviction

relief. These motions were denied. Falconer gppedl s the denid of these motions.



STANDARD OF REVIEW

12. "Inreviewing atrid court's decison to deny a motion for post- conviction rdlief the sandard of
review isclear. Thetria court'sdenia will not bereversed absent afinding that thetria court'sdecisonwas
clearly erroneous.” Smith v. State, 806 So. 2d 1148, 1150 (1 3) (Miss. Ct. App. 2002).
ANALYSS
l. Sentence

113. Firgt, Faconer clamsthetrid court erred by stating that the amount of cocainewas0.1 gram when
the indictment stated the amount to be less than 0.1 gram. Falconer appears to argue that because the
actua amount of cocaine was less than 0.1 gram then he may be charged with either amisdemeanor or a
fdony under Mississppi Code Annotated Section 41-29-139(c)(1)(A) (Rev. 2001). This dtatuteisthe
basis for his argument that he should have received a maximum sentence of eight years. However, this
datute is gpplicable to the offense of Smple possession of controlled substances.

14. Faconer wasindicted and subsequently pled guilty for the transfer of cocaine. Miss. Code Ann.
§41-29-139(8)(1) (Rev. 2001). Thetransfer of cocaine carries a maximum penalty of thirty (30) years
in prison. Miss. Code Ann. § 41-29-139(b)(1) (Rev. 2001). The enhanced penaty statute alows the
sentence to be doubled where a defendant’s conviction is a second or subsequent drug offense. Miss.
Code Ann. 841-29-147 (Rev. 2001). Because thiswas Faconer's fourth drug conviction, his sentence
could be doubled. Therefore, the imposition of a fifteen year sentence was well within the sixty year

maximum sentence. We find no error in the length of his sentence.



5. Falconer next clams that the trid court erred by not including post-release supervision and a
substance rehabilitation program in his sentence. Falconer dso assarts that his sentence contituted crue
and unusud punishmen.
T6. Our courts have conastently ruled that "[g)entencing is within the complete discretion of the tria
court and isnot subject to gppellatereview if itiswithin the limits prescribed by satute” Nicholsv. State,
826 So. 2d 1288, 1290 (1 10) (Miss. 2002). As previoudy discussed, Faconer’ s sentence was well
within the sixty year maximum. We find that the trid court properly exercised its discretion in sentencing
Falconer.
7. Hndly, Faconer clams the trid court erred by sentencing him to a longer term than his co-
defendant. Faconer, by not raising thisissue a his sentencing or plea hearing, waived thisissue. Collins
v. State, 822 So.2d 364, 366 (15) (Miss. 2002).
118. Notwithstanding thewaiver, thefactssmply support Fal coner'slonger sentence. Fal coner admitted
that he was the drug supplier for his co-defendant. Falconer was indicted and convicted as an enhanced
drug offender, subject to asixty year sentence. His co-defendant was afirst time offender, with no prior
fdony convictions, who faced a maximum thirty year sentence. In addition to his three previous drug
convictions, Faconer dso had numerous misdemeanor offenses. Thesefactorsjustify the court'sdecision
to sentence Falconer to alonger term. Thus, we do not find the decision to be clearly erroneous.

1. | neffective assistance of counsel
T9. Fdconer dams his counsd coerced him into pleading guilty by telling him that he could not find a
defense for his case. Falconer aso asserts he was unaware of his sentencing range and that the district

attorney was going to recommend a fifteen year sentence.



110. To preval onanineffective assstance of counsd, the defendant must demonstratethat hiscounsd's
performance was deficient and that this deficiency prgudiced him in such away that he was denied afar
trid. Strickland v. Washington, 466 U.S. 668, 687 (1984). Wereview the dleged deficiency by looking
at thetotdity of the circumstances. Hiter v. State, 660 So.2d 961, 965 (Miss. 1995). An appellate court
applies "a srong presumption that counsdl's conduct falswithin the wide range of reasonable professiona
assstance; that is, the defendant must overcome the presumption that, under the circumstances, the
chdlenged action might be consdered sound tria strategy.” Burnsv. State, 813 So.2d 668, 673 (114)
(Miss. 2001).

11. Faconer hasfaledto demondratethat hiscounsd'sperformancewasdeficient. Inhispleapetition,
Falconer affirmed that he was satisfied with the advice of his counsd. The fact that Falconer's counsd
informed him that he was unable to find a defense for his case did not amount to deficient performance.
Falconer's plea petition clearly stated that the sentencing range for the sdle or transfer of cocaine was zero
to thirty years, with sixty yearsfor enhanced punishment for a habitua offender. Falconer's atorney filed
a certificate that stated that he explained to Faconer the dlegations contained in the indictment and the
maximum and minimum pendlties. The record, therefore, clearly contradicts Faconer's clam that he was
unaware of the sentencing range.

112.  Furthermore, Falconer has failed to demonstrate that he would have recelved adifferent outcome
but for his counsdl'sactions. Falconer makes no specific alegations of action or inaction on the part of his
counsdl that resulted in prgudice to his defense. Consdering the totdity of the circumstances, the
performance of Falconer's counsel was neither deficient nor prgudicid. Therefore, Falconer hasfailed to

prove ineffective assstance of counsd.



113. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY DENYING
POST-CONVICTION RELIEFISAFFIRMED. ALL COSTSOF THISAPPEAL ARETAXED
TO HARRISON COUNTY.

KING, C.J.,BRIDGESAND SOUTHWICK, P.JJ.,, THOMAS, LEE, IRVING,MYERS
AND CHANDLER, JJ., CONCUR.



