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GRIFFIS, J., FOR THE COURT:

1. The Appdlant' smotion for rehearing isdenied. Theorigina opinioniswithdrawn, and thisopinion

is substituted.



12. Timothy Dupuiswas convicted of touching achild for lustful purposes, Miss. Code Ann. § 97-5-23
(1) (Rev. 2000).* Aggrieved by the judgment of conviction, Dupuis appedls the verdict and seeks relief
intheform of areversd of the jury's verdict and acquittd. Finding no error, we affirm.
FACTS

113. On Eagter Sunday, April 15, 2001, Bob and Susan Smith’ s? two daughters spent the night with his
sister, Nancy Dupuis, and her husband, Timothy Dupuis. The Dupuises had two children living with them,
a teenage son and a young boy. Nancy and Timothy Dupuis dept in their bedroom and the Smith girls
aong with the Dupuisess youngest son dept in the living room. At some point in the evening, the
Dupuisess oldest son came home and he dept in his room.

14. The next morning around 5:30 am., Bob Smith received a teephone cdl. It was his oldest
daughter, Jenny, who was under the age of fourteen. She asked to speak to her mother. When Susantook
the phone, her daughter was crying and told her that, "Uncle Tim messed with me” Susan immediatdy

went to the Dupuisess home and found Jenny wrapped in ablanket crying. Susan woke the other children

! Mississippi Code Annotated Section 97-5-23 (1) has been identified and referred to by many
different names. Regardless of whether it is described as the unlawful touching Satute, the molestation
datute, the child fondling statute, or the gratification of lust satute, Section 97-5-23 (1) makesiit
unlawful for:

Any person above the age of eighteen (18) years, who, for the purpose of gratifying hisor
her lugt, or indulging his or her depraved licentious sexud dedires, shdl handle, touch or
rub with hands or any part of hisor her body or any member thereof, any child under the
age of sxteen (16) years, with or without the child'sconsent, . . ., shal be guilty of afelony
and, upon conviction thereof, shal . . . be committed to the custody of the State
Department of Corrections not less than two (2) years nor more than fifteen (15) years,

2 The names of the victim and her family have been changed in this opinion to protect their
identity.



and Nancy Dupuis, and she explained what had happened. Susan cdled the police and her husband and
told them to meet her at the hospitd.

15.  Whenthey arived a the hospital, Jenny was interviewed and examined by a nurse and then a
doctor. Shetold the nurse that "her uncle messed with her this morning.”  Jenny told the nurse that she
woke up on the couch and her uncle was rubbing her back and legstelling her she was beautiful. Shesad
that she pretended to be adeep and he told her to spread her legs so he could fed her. Jenny told the
nurse, "he started rubbing my thing and put his fingers up in me and moved them around.” The doctor
examined Jenny, and she told him what happened. He performed a pelvic examinaion and a urinayss.
Neither of these test reveded any abnormalities or trauma.

T6. Jenny wasa o interviewed by acounsdor at the Children's Advocacy Center inMcComb. Again,
Jenny identified Dupuis and told the counselor he had "messed with her."

q7. Based on Jenny’ stestimony, Timothy Dupuiswasindicted for the crime of sexud beattery, pursuant
to Mississippi Code Annotated Section 97-3-95. At trid, thejury heard testimony from severa witnesses
for the State including the medicd staff who examined Jenny, her counsdor, her mother and Jenny hersdlf.
Jenny tedtified that Dupuis, "stuck hisfingersingdemy panties, ingdeof my private, with hisfinger." Dupuis
testified in his own defense dong with his older son. Dupuis sated that he did not touch Jenny or molest
her.

T18. Boththe State and Dupuis submitted ajury ingtruction on theform of theverdict. Both ingructions
asked thejury to decide whether Dupuiswas guilty of sexud battery, guilty of touching and handling achild
for lustful purposes, or not guilty. Thecourt granted the State’ sversion of theform of the verdict ingtruction
and denied Dupuis ingruction, finding it aduplicate of the State’ singtruction. Thejury found Dupuisguilty

of touching a child for lustful purposes, pursuant to Mississippi Code Annotated 8§ 97-5-23 (1) (Rev.



2000), and he was sentenced to a term of fifteen years in the custody of the Mississppi Department of
Corrections.

19. Dupuis gpped sto this Court asserting that (1) the verdict isagaingt the overwhe ming weight of the
evidence and contrary to the ingruction of law; (2) the State violated amotionin limine and the Missssppi
Rulesof Evidenceby trying to dicit testimony of prior bad actsof Mr. Dupuis, and (3) no physicd evidence
or corroborating medical evidence existed to support the alegation of touching for lustful purposes. Since
issues one and three chdlenge the weight of the evidence, they will be discussed together. On rehearing,

Dupuis argues that it was plain error for the court to convict him of acrime for which he was not indicted.

ANALYSISAND DISCUSSION OF LAW

Whether the verdict isagainst the overwhel ming weight of the evidence and
contrary to the instruction of law as given by the court.

110.  Dupuisalegesthe evidence presented by the prosecution could not have supported aguilty verdict.
He asserts that no physica evidence was presented to support the assault, and the verdict was based
entirdly on the testimony of the victim and her report to the socid worker. The Mississppi Supreme Court
has often held that issues regarding the weight and credibility of evidenceliewiththejury. Eakesv. State,
665 So. 2d 852, 872 (Miss. 1995). Wewill reverse only where the evidence, asto at least one of the
elements of the crime charged, is such that a reasonable and fair minded juror could not find the accused
guilty. Id. ThisCourt will order anew trid only when it is convinced that the verdict is so contrary to the
overwhdming weight of the evidence that to dlow it would sanction an unconscionable injustice. 1d. In

determining whether ajury verdict is againg the overwheming weight of the evidence, this Court accepts



astruedl evidence which supportsthe verdict and will reverse only when convinced that thetria court has
abusad itsdiscretion in failing to grant anew trid. 1d.
11. The record indicates Dupuis filed amotion for a new trid which chdlenged the sufficiency of the
evidence. Dupuis gatesin his brief the tria court denied the motion on February 4, 2002. However, the
record does not show that the trial court ever entered an order denying Dupuiss motion for a new trid.
Additiondly, it appearsfrom thetrid transcript that Dupuis made amotion for adirected verdict at the end
of the prosecution's case, but failed to renew his motion at the conclusion of the presentation of evidence.
12. InHarrisv. Sate, 413 So. 2d 1016, 1018 (Miss. 1982), the supreme court held:

It iselementd that after amotion for directed verdict is overruled &t the conclusion of the

State's evidence, and the appellant proceeds to introduce evidence in his own behdf, the

point iswaived. In order to preserveit, the gppellant must renew hismotion for adirected

verdict a the conclusion of dl the evidence,
113. Ifany error existed in the court'srefusal to grant Dupuisadirected verdict at the close of the State's
case-in-chief, Dupuiswaived it when he proceeded to present evidence on hisbehdf. Because Dupuisdid
not renew this motion by way of amoation for adirected verdict at the conclusion of the evidence or by a
motion for a peremptory instruction, any objection he had to the sufficiency of the evidence was waived.
Id.
114.  Furthermore, while an order denying the motion for a new trid was entered by the trid court,
Dupuis admits that the trid court did in fact deny the motion on February 4, 2002. 1t isthe respongbility
of the movant to obtain aruling on dl motionsfiled by them, and the failure to obtain aruling conditutes a
walver. Martin v. Sate, 354 So. 2d 1114, 1119 (Miss. 1978). Consequently, thisassignment of error is

not properly before this Court.

. Whether the state violated a motion in limine and the Mississippi Rules of
Evidence by trying to elicit testimony of prior bad acts.



915. Dupuis asserts that a motion in limine was filed to exclude any mention of a prior conviction;
however, no ruling on the motion was included in the record on apped. As Sated ealier, it is the
Appdlant's duty to obtain a ruling on his motion and to present a record which adequately reflects the
dleged error. Presumably, thejudge ruled on the mation; we smply do not have the benefit of hisfindings.
"In absence of anything in the record appearing to the contrary, this Court presumes that the tria court
acted properly.” Moaward v. State, 531 So. 2d 632, 635 (Miss. 1977).

116. From Dupuiss brief, he contends the State tried to introduce testimony about his prior bad acts
through questioning him about why his daughter no longer liveswith him. He dso clamsthe Sate tried to
didt thisevidence from his oldest son when they cross-examined him. With regard to Dupuisstestimony,
the record showsthat while his attorney objected to "the form of the question,” he did not specificaly state
his objection on the record, nor did he base his objection on any rule violation or motion in limine. With
regard to the testimony of his son, Dupuis objected to "the line of questioning.” He never sated any rule
violation nor mentioned the motion in limine.

117.  Atimely objection stating the specific ground of objectionisrequired under M.R.E. 103(a) if error
isto be predicated upon aruling which admitsevidence. Oatesv. State, 421 So. 2d 1025, 1030 (Miss.
1982); Edwards v. State, 723 So. 2d 1221, 1231 (1138) (Miss. Ct. App. 1998). Wefind that Dupuis
falled to properly preserve the dleged error for gppellate review.

118.  Furthermore, even if Dupuis made a proper objection, questions about where Dupuisand hisson
lived, who lived with them, how many family members each had were asked on direct examination. Also,
questions were asked asto who was present in the home the morning of theincident. Therefore, the State
was alowed to explore the reasons for the answers on cross-examination. Moreover, Dupuiss prior

convictionwasfor indecent exposure. Questions by the State concerning Dupuiss daughter are unrel ated



to this conviction. Wefail to see how thisline of questioning would have violated the motion in limine or
any rule of evidence. Thetrid judge's decison overruling Dupuiss objections was proper. We find no
error and affirm.

IV.  Whether it was plain error for the court to convict Dupuis of the crime of

touching and handling a child for lustful purposes when he was indicted for
sexual battery.

119.  On rehearing, Dupuis argues that it was plain error for the tria court to convict him under the
unlawful touching statute (Mississippi Code Annotated Section 97-5-23 (1) (Rev. 2000)) when he was
indicted for the crime of sexual battery (Mississippi Code Annotated Section 97-3-95 (Rev. 2000)).
920. Here, Dupuis's counsd made no objection to the State’ s form of the verdict ingtruction or to the
State’ sindruction that discussed the e ements necessary to provethat Dupuiswas guilty under the unlawful
touching statute. We have held many timesthat if no contemporaneous objection ismade, theerror, if any,
iswaved. Walker v. Sate, 671 So. 2d 581, 597 (Miss. 1995). Dupuis failureto object would normaly
bar the assgnment of error on gppeal. However, “[t]he defendant who fails to make a contemporaneous
objection must rely on plain error to raise the assgnment on gpped.” Foster v. State, 639 So.2d 1263,
1289 (Miss.1994). Dupuiscontendsthat it wasplain error for the court to convict him of acrimefor which
he was not indicted.
921. Dupuisrdieson the following language from Box v. State, 241 So.2d 158, 159 (Miss. 1970):

Before aperson may be punished on afdony chargethe court must havejurisdiction of the

charge and the person. . . . It is the indictment by a grand jury tha gives the court

jurisdiction of afelony charge and without an indictment the court has no jurisdiction to

proceed in afelony case.

Box, however, was overruled by the Missssppi Supreme Court in Jefferson v. State, 556 So.2d 1016,

1021 (Miss. 1989).



722.  Recently, in Pittman v. State, 836 So.2d 779, 786 (1 32) (Miss. Ct. App. 2002), we held:

The Supreme Court recently examined whether there are lesser-included offenses to
statutory rape and concluded that there might not be. "The lustful touching of achild under
fourteenis not necessarily alesser included offense of statutory rape. Lustful touchingis,
however, alesser related offense” Richardson v. Sate, 767 So.2d 195, 200 (Miss.
2000). The elements of alesser, non-included offense are not al contained in the gresater.
Therefore, such an offense is not automaticaly charged in an indictment charging the
greater. Miss. Code Ann. 8§ 99-19-5 (Rev. 2000). When a defendant requests a lesser
non-included offense ingtruction, the absence of an indictment on that offense is waived.
Griffin v. State, 533 So.2d 444, 448 n. 2 (Miss.1988).

123. InFrileyv. State, 856 So. 2d 654, 656 (16) (Miss. Ct. App. 2003), this Court held that unlawful

touching is not a lesser-included offense of sexua battery. However, in Friley, Raymond Friley was

indicted for sexud battery, and the State offered jury ingtructions on the crimes of sexua battery and
unlawful touching. Id. at 655 (15). The court dlowed both ingtructions to be given and held that unlawful
touching was a lesser-included offense of sexual battery. 1d. a 656 (116). Friley objected to this
ingruction. Id. at 657 (1113). This Court reversed and rendered, finding “no reason or legd authority to
alow this lesser offense ingtruction. The prosecutor and the trid court confused the jury by dlowing them
to consider an erroneous ingruction. We find that to dlow Friley to be convicted of a crime for which he

was never charged would create an injustice.” 1d. at 656 (118).

924. The difference in the outcome of Friley and this case is due to our holding in Pittman. Here,

Dupuis submitted an ingtruction that alowed the jury to consder unlawful touching as alesser offense. In

Friley, this Court determined that the defendant objected to the ingtruction. 1d. at 657 (113). Here,

Dupuis did not object. Instead, Dupuis offered an ingtruction on the form of verdict that asked the jury to

determine whether he was (8) guilty of the crime of sexud battery, (b) guilty of the lesser crime of touching

and handling a child for lustful purposes, or (¢) not guilty. It isgpparent that Dupuis decided, as a matter



of trid drategy, that he wanted the jury to have the option of finding him guilty of the lesser offense of
unlawful touching. Accordingly, the lack of an indictment on the offense of unlawful touching waswaived.
Pittman, 836 So.2d at 786 (1 32).

9125. InBradyv. Sate, 722 So.2d 151, 160 -161 (1 38) (Miss. Ct. App. 1998), we held:

In Gangl v. State, 539 So.2d 132, 136-37 (Miss.1989) the Missssppi Supreme Court
dtated that the evidentiary standards for granting alesser-offense ingtruction and alesser-
included offense ingtruction are the same. That court stated:

The better rule in cases such asthisis that the defendant may request an
indruction regarding any offense carrying alesser punishment if the lesser
offense arises out of a nucleus of operative fact common with the factud
scenario giving rise to the charge laid in the indictment. See Griffin v.
Sate, 533 S0.2d 444, 447-48 (Miss.1988).

Of course, lesser offense ingtructions should not be granted indiscriminately, and only
where there is an evidentiary basis in the record. (citations omitted). The evidentiary
gandard is the same as for lesser included offense ingructions, and is lad out in Har per
v. State, supra, at 1021. Consequently, whereasin theinstant case, the evidencewarrants
it, the accused is entitled as a matter of right, upon proper request, to a lesser offense
indructionthe same as hewould be entitled to alesser included offenseingruction. Griffin
v. State, supra.

926. Here, therewasacommon nucleusof operativefactsand therecord contained an evidentiary basis
for the court to grant an ingruction on the lesser offense of unlawful touching. Dupuis offered an ingtruction
that would dlow the jury to find him guilty of alesser offense.® Accordingly, thetria court did not commit
plain error whenit granted Dupuis the lesser offense ingtruction, which he was entitled as amatter of right.

27. Therefore, wefind no error and affirm.

3 Under the sexual battery statutes, Mississippi Code Annotated Section 97-3-95 et seq.,
Dupuis faced “life in the State Penitentiary or such lesser term of imprisonment as the court may
determine, but not less than twenty (20) years.” Miss. Code Ann. § 97-3-101 (3)(Rev. 2000). Under
the unlawful touching statute, Dupuis faced imprisonment of “not less than two (2) years nor more than
fifteen (15) years.” Miss. Code. Ann. 8 97-5-23 (1) (Rev. 2000).
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128. THEJUDGMENT OF THELINCOLNCOUNTY CIRCUIT COURT OF CONVICTION
OF TOUCHING A CHILD FOR LUSTFUL PURPOSES AND SENTENCE OF FIFTEEN
YEARS, TO SERVE THE FIRST 168 MONTHS CONSECUTIVELY AND DAY-FOR-DAY,
IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSAND THE
REMAINING ONE YEAR SUSPENDED FOR FIVE YEARS PROBATION AND A $5,000
FINE ISAFFIRMED. COST OF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGES AND SOUTHWICK, P.JJ., THOMAS, LEE, MYERS AND
CHANDLER, JJ., CONCUR. IRVING, J.,, CONCURSIN RESULT ONLY.
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