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KING, CJ., FOR THE COURT:
1. Derrick L. Houston was convicted of robbery with the use of a deadly weapon and aggravated
assault inthe Lauderdale County Circuit Court. Houston was sentenced to aterm of twenty yearson each
offense, inthe custody of theMississippi Department of Corrections, with the sentencesto run concurrently.

Aggrieved, Houston apped's raisng the following issues which we quote verbatim:



|. Whether adefendant is denied afair trid by jury, fundamenta fairness and due process of law, when
a suggestive out-of-court identification has tainted the in-court identification and the conviction should be
reversed and remanded for anew trid.

I1. Whether the closng argument by the State contemptuoudly attacked the credibility of the defense
counsel and commented upon the defendant's failure to testify and shifted the burden of proof and thus so

prejudiced the jury that defendant was denied afair tria, fundamenta fairness and due process of law and
anew trid isrequired.

I11. Whether adefendant convicted of both armed robbery and aggravated assault where the assault isan
integral part of the armed robbery is denied his right against double jeopardy and the conviction and

sentence on the aggravated assault must be vacated to avoid double punishment for the same crime.

V. Whether defendant is denied effective assstance of counsd when trid counsel does not object to
hearsay from the victim about display by a defendant's father of his photograph and the victim's remarks
to the father and about display by the digtrict attorney's office of another photograph she said wasn't the
robber and repeated opinions by the detective that the identification was sound because he believed the
victim's [9¢] and isineffective by voir dire that speaks of the indictment as "probable cause’ and then a
comparisonof theindictment in hisclosing argument to the State's burden of proof and failsto pursueapre-

trid motion to suppress any identification by the victim.

V. Whether the weight and sufficiency of the evidence do not support a guilty verdict because the
identification istoo suspect defendant is entitled to anew trid.

FACTS
92. Marlene Hester testified that on the evening of February 19, 2001, she was working adone as a
clerk at Little Joe's Package Store on Highway 19 Northin Meridian. At agpproximately 9:30 p.m., ablack
mde entered the store, pulled a smdl slver-plated handgun out of his pants, pointed the gun at her, and
demanded money.
113. Hester indicated that the male appeared to be in hisearly 20s, had alot of gold in hismouth, wore
jeans, adark blue shirt, and a bandana around his head.
14. The robber stooped behind the counter to avoid being seen and demanded that Hester place dll
of themoney from the cash register in abag. Hester complied, but the robber ins sted that there was more

money in the sore. The robber asked whether there was a safe in the store. When Hester said no, he hit



her with the gun. The robber took Hester to the stock room at the rear of the store. In the stock room,
the robber pulled the telephone cord out of thewall, struck Hester in the head with the gun, and threstened
to kill her if she did not tell him where more money was located. Hester stated that the robber hit her on
the head once with the gun and four or five times on the arms.

5. Hester informed the robber that there was abox in the roomwhich contained $250. The robber
kept indgting that this was not al of the money and that he was going to kill Hester.

6.  After taking possession of the money, the robber made Hester lie down behind some boxesin the
stock room and |eft through the front door. After Hester heard the bell jingle on the front door, she used
the telephone at the front of the store to report the incident. Hester also testified that there was a
surveillance camerain the store but she told the robber thet it did not work.

17. Following trestment at the emergency room for her injuries, Hester went to the police station where
she looked at severd books containing photographs of potential suspects. She did not see the robber in
any of the books.

T18. Later, Hester looked at a second set of between fifteen and twenty photographs that Officer Tim
Eldridge of the Meridian Police Department brought to her job for viewing. Eldridge had cdled and
advised Hester that someone that he thought fit her description of the robber had been picked up by the
police. When Hester viewed these photographs, she immediately picked out Derrick Houston.

19. Hester tetified that gpproximately one or two weeks after identifying Houston from the second set
of photographs, Houston's father came into the store. He suggested that she may have confused his son
with a person of smilar appearance, and asked that she view some photos, which he brought with him.
Hester identified Houston and stated that the picture showed him wearing the same bandana he wore on

the night of the robbery.



910. Houston raised an objection to the admisson of a black and white copy of the photographs as
opposed to the actua color photographs used in the line-up. However, there was no objectionto thein-
court identification made by Hegter.
f11. Houston was convicted of robbery by use of adeadly wegpon and aggravated assaullt.
ISSUESAND ANALYSIS
l.

Whether the out-of-court identification procedures were so highly suggestive that the
in-court identification was tainted.

f12. HoustonasksthisCourt to reverseand remand thismatter arguing that the admission of the out-of -
court identification procedures and the in-court identification were plain error. Plain error requires that
there be an error which was (1) readily apparent, (2) not presented to the tria court for digpostion, and
(3) which resultsin a manifest miscarriage of judtice. Sanchez v. State, 792 So. 2d 286 (16) (Miss. Ct.
App. 2001). "The plain error doctrine has been construed to include anything that 'serioudy affects the
fairness, integrity or public reputation of judicid proceedings.™ Dobbinsv. State, 766 So. 2d 29 (15)
(Miss. Ct. App. 2000).

113. Houstonarguesthat both thein-court and out-of -court i dentification affected his subgtantiverights.
Houstonclaimsthat the origind six-photograph line-up sheet (exhibits S-8 and S-9) shown to Hester was
suggedtive in (1) that al photos save hishad dates of arrest that were before February 19, 2001, thereby
causing his photo to stland out, (2) that he wasthe only person not in theforma photograph room, and (3)

that in the photos only two individuass, including himsdlf, had "raised eyebrows.”



114.  Whilethereis no question but what these issues are amatter of concern to Houston, they are not
under these facts, mattersto addressasplain error. Accordingly, this Court declinesto notethem asplain
error.

115.  An gppellant is obligated to present to the trid court for disposition each matter which he clams
to be error. Evansv. State, 725 So. 2d 613 (11384) (Miss. 1997). The failure to do so acts as a
procedura bar to this Court’ s consideration of that matter, for we declineto placeatrid judgein error on
amatter not presented to him. 1d.

116. While gpplying a procedurd bar to thisissue, it must be noted that it is without merit.

117.  Animpermissibly suggestive pre-trid identification does not preclude in-court identification by an
eyewitness who viewed the suspect a the procedure "unless: (1) from the totality of the circumstances
surrounding it, (2) the identification was S0 impermissibly suggestive as to give rise to a very substantid
likelihood of irreparable misdentification.” Nicholson v. State, 523 So. 2d 68, 72 (Miss. 1988). In
addressing that question our courtshave been ingtructed when cong dering identification testimony, to apply
the factorsin Neil v. Biggers, 409 U.S. 188, 199-200 (1972), which are as follows: (1) opportunity of
the witnessto view the accused at thetime of the crime, (2) the degree of attention exhibited by thewitness,
(3) the accuracy of the witness prior description of the crimind, (4) the levd of certainty exhibited by the
witness at the confrontation, and (5) the length of the time between the crime and the confrontation.
Additiondly, the supreme court has suggested that dight or minor differences in the photographs do not
necessarily congtitute an impermissible suggestion. Brooksv. State, 748 So. 2d 736 (127) (Miss. 1999).
118.  Having reviewed Houston's claim, this Court finds thisissue to be without merit.



Whether the trial court erred in allowing the State to make prgudicial remarks about
Houston during the closing argument.

119. Hougton contends that the State made prejudicia comments during dosing argument. During the

closing argument, Houston's counsel objected to the following comment made by the State;
[BY THE PROSECUTOR] .. . Step No. 3, she made a pogtive identification when he
came back. Ms. Hester, | want you to take your time. | don't need to take my time, here
he is. That night she couldn't do that because the guy wasn't there. But he was in the
photo lineup that the detective showed her later. That is another step. His father comes
by with some pictures saying, Isthishim? Isthishim? Isthishim? No, no, that'snot him,
that's not him, that's not him. But that is him, and picks him out again. Ladies and
gentlemen, you know, al this hoopla about this, | don't know, Alexander Harris, Alex
Williams, if the defendant and hisfamily have accessto thisman, why didn't they bring him
forward? They have opportunity to make sure—

BY MR. PARRISH: Your Honor, | object on improper shifting of the burden. Thet is
improper argument.

BY THE COURT: Wéll, | undergand that. | think it isexactly that, argument. Objection
overruled.

Notwithstanding the wide latitude afforded attorneys in closng arguments, "[t]he standard of review that
appdlate courts must gopply to lawyer misconduct during opening statements or closing arguments is
whether the naturd and probable effect of the improper argument isto create unjust prgudice againg the
accused s0 asto result in adecison influenced by the prgudice so created.” Sheppard v. Sate, 777 So.
2d 659 (1[7) (Miss. 2000). The court ingtructed the jury that before returning averdict of guilty, the State
must prove to the jury's satisfaction that Houston was guilty beyond areasonable doubt and that Houston
was not required to prove hisinnocence.

920.  Inhisbrief, Houston contendsthat the State "implicitly commented on[Houston's| remaining silent.”
The prosecution asked Officer Eldridge whether he had an opportunity to talk with Houston after Hester

identified him from the photographs. Eldridge indicated that he had an opportunity to spesk with Houston



once he was brought to the station and was given his Miranda rights. However, the record reflects that
Houston objected and asked for amidtria due to improper reference to Houston'sfallure to testify during
direct examination of Officer Eldridge. Thetrid court sustained the objection but denied Houston's motion
for amigrid.
921. Houston dso clamsthat the State shifted the burden of proof to him when thetrid court alowed
Officer Eldridge to show that someone named Devry Oliver could not have been apotential suspect since
he was incarcerated at the time of the robbery, after Houston's counsdl alleged during thetria that Oliver
could have been a potentia suspect.
922.  Inaddressng the comments made, we find that the trid court ingtructed the jury in the following
manner: " Arguments, statements, and remarks of counsel areintended to help you understand the evidence
and gpply thelaw. But they are not evidence. If any arguments, Satement, or remark has no basisin the
evidence, then you should disregard that argument, statement, or remark.” Thetrid court dso advised the
jury that "you must not congider the fact that the defendant did not tetify as evidence againgt him, and no
inference of any kind may be drawn from the fact that the defendant did not testify inthiscase" Therefore,
we find the remark to be harmless since the jury wasingructed to disregard theremark and affirm thetrid
court's decision.

[11.

Whether Houston's conviction of aggravated assault, an offense arising out of the same
set of factsasthe armed robbery, givesriseto a claim of double jeopardy.

723.  Houston clamsto have been subjected to double jeopardy because Hester's testimony indicated
that the"armed robbery was ill in progress when the Defendant struck her over the head with the pistal.”

Double jeopardy alows a defendant to be protected against a second prosecution for the same offense



after acquittal, againgt a second prosecution for the same offense after conviction, and againgt multiple
punishments for the same offense. Greenwood v. State, 744 So. 2d 767 (114) (Miss. 1999). In
determining whether doublejeopardy attaches, we apply the same dementstest. "Wherethetwo offenses
for which the defendant is punished or tried cannot survive the same d ementstest, the doublejeopardy bar
goplies. . . [tihesamedementstest, sometimesreferred to asthe' Blockburger' test, inquireswhether each
offense contains an element not contained in the other; if not, they are the 'same offense’ and double
jeopardy bars additiona punishment and successive prosecution.” I d.

924. However, acrimind defendant may be prosecuted for more than one statutory offense arising out
of abasic st of facts where each offense charged requires proof of adifferent dement. Davisv. State,
750 So. 2d 552 (144) (Miss. Ct. App. 1999).

925.  While the charges of armed robbery and aggravated assault arose out of the same set of facts, the
elements of each offense are separate and distinct. The elements of armed robbery, as defined in
Missssippi Code Annotated Section 97-3-79 (Rev. 2000), include: (@) afelonious taking or attempt to
take, (b) from the person or from the presence, (c) the persond property of another, (d) against hiswill,
(e) by violence to his person or by putting such person in fear of immediate injury to his person by the
exhibition of a deadly weapon.

926. Count | of Houston'sindictment stated that Houston "wilfully, unlawfully and felonioudy [took] or
[attempted] to take. . . ($801.00) . . . from the person and presence of [Hester] againgt the person'swill,
by violence to said person by the exhibition of a deadly weapon, to-wit: a handgun, putting the said
employeein fear of immediate injury to said person.. . . ."

927.  The court indructed the jury that in order to find Houston guilty of armed robbery, it must find the

falowing: (1) that Derrick Houston did wilfully and unlawfully take the persond property of Little Joe's



Package Store, (2) from the person or presence of Marlene Hester, (3) against her will, (4) by putting her
infear of bodily injury, and (5) by the exhibition of a deadly weapon.

928. The dements of aggravated assault, as defined by Mississppi Code Annotated Section 97-3-7
(Supp. 2003), include: (a) attempting to cause serious bodily injury to another, or causing such injury, (b)
purposaly, knowingly or recklesdy, (c) under circumstances manifesting extreme indifferenceto the value
of human life; or () attempting to cause or purposely or knowingly causing bodily injury to another, (b)
with a deadly weapon or other means likely to produce death or serious bodily harm.

929.  Count Il of Houston'sindictment regarding the aggravated assault charge stated that Houston "did
recklessly, knowingly or purposdly cause or attempt to cause bodily injury to another, [Hester], with a

deadly wegpon, a handgun, by striking her in the back of the head with the handgun (pistol-whipping) . .

1130.  The court ingtructed the jury that to find Houston guilty of aggravated assaullt, it mugt find: (1) thet
Derrick Houston, did recklessly, knowingly or purposday cause bodily injury to Marlene Hester and (2)
by striking her with a deadly wespon.

131. Clearlytheoffensesfor which Houstonwasconvicted required different dementsof proof. Because
of the required different dements of proof, double jeopardy does not apply. Therefore, we find no merit
inthisissue.

V.
Whether Houston was denied effective assistance of counsel.

1132.  Houston argues that he received ineffective ass stance because his atorney (1) failed to object to
Hester'sout-of -court identification and her subsequent in-courtidentification, (2) failed to object toHester's

testimony that Houston's father had shown her a photograph of Houston and another person, (3) failed to



object to Hester's testimony about being shown a photograph at the district attorney'soffice, (4) should not
have asked Officer Eldridge questions on re-cross examination which alowed him to express his opinion
that Hester was correct in her identification of Houston, and (5) compared " probable cause' to the burden
of proof of beyond a reasonable doubt during voir dire and during the closing argument.

133.  "The benchmark for judging any clam of ineffectiveness [of counsel] must be whether counsd's
conduct so undermined the proper functioning of the adversarid process that the tria cannot berelied on
as having produced ajust result.” Smon v. State, 857 So. 2d 668 (122) (Miss. 2003). To establish a
clam of ineffective assstance of counsd, Houston must prove that under the totality of the circumstances

(2) counsdl's performance was deficient and (2) the deficient performance deprived him of afair trid. 1d.

1134.  This Court is reluctant to define counsd's trid srategy as ineffective assstance of counsd. On
matters of trid drategy, this Court generdly defersto the judgment of counsd. Woods v. State, 806 So.
2d 1165 (113) (Miss. Ct. App. 2002). This Court often notesthat complaints concerning counsel'sfailure
to file certain motions, cal certain witnesses, ask certain questions, and make certain objectionsfal within
the ambit of trid drategy. Cole v. State, 666 So. 2d 767, 777 (Miss. 1995). Houston's complaints fall
within this generd principle. Thisissue iswithout merit.
V.
Whether the weight and sufficiency of the evidence support the verdict.

135.  Houstonarguesthat both the weight and sufficiency of the evidence do not support the verdict and
that he should have been granted anew trid. Our standard of review regarding the weight of the evidence

isasfollows

10



In determining whether or not ajury verdict is againgt the overwheming weight of the

evidence, this Court must accept as true the evidence which supportsthe verdict and will

reverse only when it is convinced that the circuit court has abused its discretion in failing

to grant anew trid.
Brown v. State, 726 So. 2d 248 (116) (Miss. Ct. App. 1998).
1136.  In his brief, Houston suggests that his conviction is not supported by the overwheming weight of
the evidence because Hester's identification was tainted by Officer Eldridge's comment to her prior to
viewing the photographs. He claims Officer Eldridge told Hester "'before hand that the suspect wasin the
6-photograph lingl-Jup and he had just takenaPolaroid shot of him.. .. ." Houston arguesthat had it not
been shown that Devry Oliver was not available as a suspect, thereislittle doubt that the outcome would
have been different. To support his posgition, Houston maintainsthat the hearsay testimony given by Hester
should not have been alowed.

137.  Hougton uses these same arguments as support for his clam that the verdict is not supported by
the sufficiency of theevidence. Our standard of review concerning the sufficiency of evidenceisasfollows.
In gppeds from an overruled motion for peremptory indruction and judgment
notwithstanding the verdict, the sufficiency of the evidence asamatter of law isviewed and
tested in alight most favorable to the State. The credible evidence. . . consistent with guilt
must be accepted as true. The prosecution must be given the benefit of dl favoradle
inferencesthat may be reasonably drawn from the evidence. Matters regarding the weight
and credibility of the evidence areto beresolved by thejury. We are authorized to reverse
only where, with respect to one or more of the elements of the offense charged, the
evidence so consdered is such that reasonable and fair-minded jurors could only find the

accused not guilty.
Brown v. State, 726 So. 2d 248 (18) (Miss. Ct. App. 1998).
138.  The State'sidentification of Houston conssted of Hester'seyewitnessidentification and avideotape
of the robbery which showed the robber. "The jury is charged with the responsibility of weighing and

conddering conflicting evidence, evauating the credibility of witnesses, and determining whose tesimony

11



should bebdieved." Smithv. State, 821 So. 2d 908 (14) (Miss. Ct. App. 2002). "Thejury hasthe duty
to determine the impeachment vaue of inconsstencies or contradictions aswell as testimonia defects of
perception, memory, and sincerity.” 1d. "Itisnot for this Court to pass upon the credibility of witnessesand
where evidence justifies the verdict it must be accepted as having been found worthy of belief.” Id.

139. Inthismatter, the court instructed the jury to consider the Bigger s factors mentioned in issue one
to determine whether the identification made by Hester was credible and reliable. The jury resolved the
issue of credibility in favor of the State's withesses.

140.  Accordingly, wefind that the evidence in this case was sufficient to support averdict of guilty and
that thisissue lacks merit.

41. THE JUDGMENT OF THE LAUDERDALE COUNTY CIRCUIT COURT OF
CONVICTIONSOF COUNT I, ROBBERY WITH THE USE OF A DEADLY WEAPON AND
SENTENCEOFTWENTY YEARS; COUNT I1,AGGRAVATED ASSAULT AND SENTENCE
OF TWENTY YEARS IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS, SAID SENTENCES TO RUN CONCURRENTLY AND TO PAY
RESTITUTION, IS AFFIRMED. COSTS OF THIS APPEAL ARE ASSESSED TO
LAUDERDALE COUNTY.

BRIDGES AND SOUTHWICK, P.JJ., THOMAS, LEE, MYERS, CHANDLER AND
GRIFFIS, JJ.,, CONCUR. IRVING, J., CONCURSIN RESULT ONLY.
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