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IRVING, J., FOR THE COURT:

1. Bernice Richardson, in her capacity as the adminigtratrix of the estate of her deceased daughter,
Kela Richardson, filed a petition to disnherit Virgil Cornes, J., Kelas biologicd father, and his three

children, Jerome Cornes, Julian Cornes, and Virgil Cornes, 111 (the Corneses) because Virgil Cornes, Jr.



had not acknowledged and supported Kela during her lifetime! This petition was filed after Richardson
had filed three previous pleadings in which she aleged, without qualification or explanation, that the
Corneses, dong with her and her children, were Kela's heirs and wrongful desth beneficiaries?

92. The chancellor denied the petition, finding that Richardson possessed unclean hands and that she
should be equitably estopped from seeking to disinherit the Corneses. The finding was predicated upon
the fact that Richardson had filed the previoudy, mentioned pleadings in which she adleged that the
Corneses were Kela's heirs a law and wrongful death beneficiaries. Richardson contends that the
chancdlor erred by refusing to consder the merits of her petition to disnherit the Corneses.

13. The Cornesesfiled a cross-apped asserting that the chancdllor erred in awarding administratrix’s
and attorney’ s fees and expenses.

14. Wereversethe chancellor’ sdecision that Richardson isestopped, because of unclean hands, from
seeking to disinherit the Corneses and remand the matter for a hearing on the merits of Richardson's
dlegations that Virgil Cornes, J. did not acknowledge and support Kela during her lifetime. We dso
reverse and remand the chancellor’ s decision awarding Richardson $40,000 in adminigtratrix’ sfees, aswe
find this amount excessive and not made in accordance with the Uniform Chancery Court Rules. We do
not find that the amount of attorney’ s fees awarded is necessarily excessve. However, we reverse and
remand the atorney’ s fee award because we find it, like the adminigtratrix’ s fee award, was not mede in

accordance with the Uniform Chancery Court Rules. Both awards are remanded to the chancellor for

! Bernice Richardson and Virgil Cornes, J. were never married. Virgil’s surname is spelled
“Canes’ in the petition for letters of adminigtration. Elsewhereit is spelled “Cornes’ and sometimes the
"J." isomitted. We spdll it asit gppears in the various documents.

2 Virgil Corness children were listed as heirs and wrongful desth beneficiariesin only two of the
previoudy-filed pleadings.



further consderation in accordance with the appropriate rule, provided that Richardson presents proper
documentation.
FACTS

5. On August 8, 1996, Richardson filed, in the Chancery Court of the Second Judicid Didtrict of
Bolivar County, asworn petition for grant of letters of administration upon the estate of Kela Richardson,
who died intestate on January 29, 1996. In her petition for grant of letters of adminigtration, Richardson
dleged, inter dia, that "[u]pon information and belief, Kela Richardson left surviving her thefollowing heirs
a law and next of kin: Bernice Richardson, mother; Virgil Carnes, father; Chrysanthemum Richardson,
sgter; Nathan P. White, brother; and Kamia White, siter.”®  Richardson asked to be appointed
administratrix of Kelas etate.
T6. Letters of administration were granted to Richardson as requested. Theresfter, she filed and
successfully pursued awrongful desth claim againg the physician and other medicd care providers who
provided treatment to Kela prior to her death.
17. The next rlevant pleading filed by Richardson was the petition to determine Kelas lawful heirs.
This petition was filed on August 11, 2000. In this petition, Richardson dleged the following:

The decedent, Kela Richardson, was survived by the following hers at law and wrongful

death beneficiary, [Sic] under Missssppi's Wrongful Death Act set forth in Mississippi

Code Ann. Section 11-7-13 (Cum. Supp. 1992): Bernice Richardson, mother; Virgil

Cornes Jr., father; Chrysanthemum Richardson, sister; Nathan P. White, aminor brother;

Kamie White, aminor sgter; Virgil Cornes, 111, aminor brother; Julian Cornes, a minor

brother and Jerome Cornes, a brother.

118. Thethird pleading filed by Richardson wasthe petition to settlethe claim of the estate and the claim

of the wrongful death beneficiaries. In this petition, Richardson aleged that:

3 Kamidsnameis dso spelled in the record as"Kamie' or "Kamica" We spell it asit appearsin
the various documents.



19.

Corneses from receiving a share of the wrongful desth proceeds redlized as a result of Kelas death.
Richardson denominated the pleading "Petition for Determination of Heirs at Law and Wrongful Degth

Bendficiaries and to Disnherit Naturd Father and His Kindred."

[A]t thetimeof [Kelas] degth, shewas survived by thefollowing heirsat law and wrongful
death beneficiaries under the Missssppi Wrongful Death Statute, [sic] 11-7-13
Missssppi Code Annotated (1972): Petitioner; her father, Virgil Cornes, Jr.; her sgter,
Chrysanthemum Venquil Richardson; her brother, Jerome Cornes, her brother, Julian
Cornes, her brother, Nathan Duwell White; her sster, Kamica White; and, her brother
Virgil Corneslil. They have been declared wrongful death beneficiariesby separate order
of the court.

The find relevant pleading filed by Richardson was a petition in which she sought to prevent the

Richardson dleged the following:

910.
for asserting that the Corneses should not take a share of the wrongful death proceeds, semming from

Kelds death, even though Virgil Cornes, J. was Kdas natural father. The reasons, as laid out by

The decedent, Kela Richardson, was survived by the following hers at law and wrongful
death beneficiaries, under Missssppi's Wrongful Deeth Act [sic] set forth in Missssippi
Code Ann. Section 11-7-13 (Cum. Supp. 1992): Bernice Richardson, mother, 1301
Church Street, Apt. 28, Shelby, Bolivar County, Mississippi and Virgil Cornes ., father;
1020 Quall Wood Drive, Fayetteville, North Carolina 28314; Nathan White, a minor,
brother; KamicaWhite, aminor, Sster; and Chrysanthemum Richardson, asster of 1301
Church Street, Apt. 28, Shelby, Bolivar County, Missssppi; Virgil Cornes, 111, aminor
brother, 1020 Quail Wood Drive, Fayetteville, North Carolina 28314; Jerome Cornes,
abrother; and Julian Cornes, a brother of Saarpsalzsir #126, Hamburg, Germany.

After liging Keds harsat law, which list included the Corneses, Richardson set forth her reasons

Richardson in her petition, are set forth in the following paragraphs:

8. After petitioner learned that she, [Sic] was pregnant in January 1973, Virgil Cornes, Jr.
who was then in the United States military [sic] abandoned her and had no further contact
and/or communications with petitioner.

9. During her pregnancy, Virgil Cornes, J. provided no financid or emotional support to
petitioner. After Kela Richardson's birth, Virgil Cornes, J. visted with KelaRichardson
on two occasons. Onthefirst occason Virgil Cornes, Jr. ever saw KelaRichardson, she

In paragraph 4 of this pleading,



111

which he found that Kelas lawful heirs and beneficiaries under Missssippi's Wrongful Degth Act were

was two and ahdf yearsold. The next time Virgil Cornes, J. saw Kela Richardson she
wasfour tofiveyearsold. Virgil Cornes, J. did not see KelaRichardson again until 1991.
After the 1991 visit, Virgil Cornes, Jr. never saw KelaRichardson again before her death
on January 29, 1996.

10. Virgil Cornes, X. never financialy or emotionaly supported or acknowledged Kela
Richardson as his child and to date has never paid any of her medica or hospitd hbills
related to the pre-nata care, labor and delivery treatment rendered to Kela Richardson
and necessitated by her birth.

11. Virgil Cornes, Jr. deserted petitioner during her pregnancy and provided no emotiond
or financia support to petitioner during the pregnancy. Virgil Cornes, J. had no
communication with petitioner during her pregnancy, during KelaRichardson'slife or after
the death of Kela Richardson on January 29, 1996.

12. Virgil Cornes, J. did attend Kela Richardson's funerd and paid $300 toward the
Hank Byas funerd bill which amounted [to] $3,619.

13. Pursuant to Miss. Code Ann. Section 91-1-15 (3) (d) (i) (1994), Virgil Cornes, Jr.
and his natural kindred Virgil Cornes, 111, Julian Cornes, Jerome Cornes, are precluded
from inheriting from Kela Richardson. Virgil Cornes, Jr. did not openly treat Kela
Richardson as hischild and refused or neglected to support the child in anyway. Neither
Virgl Cornes, J. nor hiskindred are entitled asameaitter of fact or law to inherit from Kela
Richardson.

14 . Virgil Cornes, J. should not be alowed to receive an economic windfal smply
because he impregnated petitioner. Virgil Cornes, J. refused to openly treat Kea
Richardson as his daughter or to comply with hisduty to provide essentiad support, and he
and his kindred should be prohibited from recelving an inheritance.

Pursuant to Richardson's first petition to determine Kelas heirs, the chancellor issued an order in

Richardson, her children, and the Corneses.

12.
"any and dl attorney's fees and expenses and satidfy dl liens on the estate” and to distribute the remainder

of the wrongful desth proceeds to the heirs and beneficiaries as determined in the order entered pursuant

In the order granting authority to settle the claim of the estate, Richardson was authorized to pay

to thefirgt petition to determine Kelas heirs and wrongful death beneficiaries.



113.  Ultimatdy, thechancellor authorized payment of administratrix’ sfeesin theamount of $40,000 and
attorney’ sfees and expensesin the amount of $5,496.61. It isthe award of these feesthat formsthe basis
of the Corneses's cross-apped.
14.  After Richardsonfiled her petitionto disinherit the Corneses, the Cornesesresponded three months
later by filing a petition to enforce the court's prior orders, including the order authorizing distribution of the
remainder of the wrongful desth proceeds. Theresfter, the chancellor issued an order pursuant to the
Corneses's petition for enforcement of the court'sprior orders. Inthisorder, the chancellor acknowledged
that his prior order determining Kelas heirs at law and wrongful desth beneficiaries was not a find
judgment. However, the chancdlor held in paragraph 11 of his order:

That the Adminigtratrix [Sc] is prohibited, based on the clean hands doctrine and the

doctrine of collateral estoppel, from maintaining her Petition to Disinherit because the

Adminigratrix [dc] has made numerous sworn statements that the Cornes [Sic] are heirs

at law and wrongful deeth beneficiaries of the Decedent [sic] to this Court and the Court

hasfound them in fact to be heirs at law and wrongful death beneficiaries of the Decedent,

and the Adminidratrix [Sc] cannot now make another sworn statement contrary to her

prior sworn statements and receive a benefit to the detriment of the Cornes[dc].
115. Itisfrom thisorder that Richardson prosecutes her appedl.

ANALYSISAND DISCUSSION OF THE ISSUES

916.  This Court will not disturb the findings of a chancellor when those findings are supported by
subgtantia evidence, unlessthe chancedlor abused his discretion, was manifestly wrong, clearly erroneous,
or an erroneous legal standard was gpplied. Denson v. George, 642 So. 2d 909, 913 (Miss. 1994).

1. Whether Richardson is Estopped from Seeking to Disinherit the Corneses

117. By daute, the father of anillegitimate child, and his kindred, may not inherit from theillegitimate

child unless the father acknowledged and supported the child during the child'slifetime. 18. T h e



rlevant statute is Mississippi Code Annotated section 91-1-15 (3) ()- (d) (Rev. 1994) which reads as

follows
(3) Anillegitimate shdl inherit from and through the illegitimate's naturd father and
his kindred, and the natura father of an illegitimate and hiskindred shdl inherit from and
through the illegitimate according to the Satutes of descent and distribution if:
(& The naturd parents participated in amarriage ceremony before the birth of the
child, even though the marriage was subsequently declared null and void or dissolved by

acourt; or

(b) There has been an adjudication of paternity or legitimacy before the death of
the intestate; or

(¢) There has been an adjudication of paternity after the deeth of the intestate,
based upon clear and convincing evidence, in an heirship proceeding under sections91-1-
27 and 91-1-29. However, no such claim of inheritance shal be recognized unless the
action seeking an adjudication of paternity isfiled within one (1) year after the death of the
intestate or within ninety (90) days after the first publication of notice to creditors to
present their claims, whichever isless; and such time period shal run notwithstanding the
minority of achild. . ..

(d) The naturd father of anillegitimate and his kindred shdl not inherit:

(1) From or through the child unlessthe father has openly treated the child
as his, and has not refused or neglected to support the child.

119.  Beforefiling her petition to disinherit the Corneses, Richardson had not stated in any prior pleading
or action that Virgil Cornes, Jr. had openly treated and supported Kelaas his child nor had she waived the
provisons of section 91-1-15 (3) (d), thereby entitling him, and his kindred, to inherit from Kela.

920. It stemsto usthat the legidature, by enacting subsection 3 (d) of section 91-1-15, made apublic
policy decison that thefather of anillegitimate child may not recel ve the benefit of inheritancefrom the child
unless, during the lifetime of the child, he had stepped up to the plate and shouldered his responghbility
toward thechild. Inthestatutory scheme providing for theright of inheritance by thefather of anillegitimate

child, the legidature constructed a two-prong standard that must be met.



121. Firg, the biologica father mugt prove that heisin fact the father of theillegitimate. As proof, he
may show (1) that he and the mother of theillegitimate participated in amarriage ceremony beforethe birth
of the child, (2) that there has been an adjudication of paternity or legitimacy before the desth of the
intestate, or (3) that there has been an adjudication of paternity after the death of the intestate, based upon
clear and convincing evidence, in an heirship proceeding under sections 91-1-27 and 91-1-29. Miss.
Code Ann. 8 91-1-15 (3)(A)(b)(c) (Rev. 1994). An action seeking an adjudication of paternity must be
timdy filed, i.e., within oneyear after the degth of theintestate or within ninety daysafter thefirst publication
of notice to creditors, whichever isless. 1d.

922.  Second, the father must prove that he acknowledged and supported the illegitimate during the
illegitimaeslifetime. Miss. Code Ann. §91-1-15 (3) (d) (Rev. 1994). Timely proof of thefirst prong may
makethefather an heir, in agenerd sense, of theintestate, but he does not becomean helr entitled to inherit
from the illegitimate intestate until he offers satisfactory proof of the second prong.

123.  Intheabsence of aclear, unequivocd, and unambiguouswalver of the requirements of section 91-
1-15 (3) (a) (b) (c) and (d) by the maternd heirs of an illegitimate child, we think the naturd father, who
has not fulfilled his obligationsto acknowledge and support the child during the child'slifetime, is prevented
from enjoying the benefits of inheritance. We are not persuaded that Richardson'slisting the Cornesesas
heirs and beneficiaries in her earlier pleadings operates as awaiver of this prohibition.

924. In our view, Richardson's prior pleading that the Corneses were heirs and wrongful degth
beneficiaries of Kela does not mean that she was saying, in the same bregth, that she waived the Satutory
requirement that Virgil Cones, Jr. prove hisand his children's entitlement to inherit from Kela. Further, we
find that Richardson was required to list al known potentia heirs of Kelas estate. Therefore, Richardson

had no other dternative but to list the Corneses as persons who fdl in the heirship category because she,



as Keds naturd mother, certainly knew theidentity of Kelas naturd father. Perhaps, it would have been
better if she had stated Smply that Virgil Cornes, Jr. was Kelasnaturd father rather than ating that heand
his children were heirs. Had she used the term "father" ingtead of "heir," would it now be contended that
she, by use of that descriptive term in stating Virgil Corness rdationship to Kela, had dso waived the
requirement that the Corneses prove their right to inherit from Kela? Wethink not. Although Richardson
was represented by an attorney, thereisno reasonto assumethat shewasusing theword"heir* asaterm
of art when shefiled her pleadings.

125. It seemsto usthat a most, Richardson's admission in her pleadings— that Virgil Cornes, J. was
Keds natura father and heir — only dispensed with the requirement that he prove paternity. Asaready
noted, she said nothing about Virgil Cornes, Jr.'sacknowledgment and support of Kelawhichisthe subject
matter of the second prong. Requiring the naturd father of anillegitimate child to acknowledge and support
hisillegitimate child during the child'slifetime or be barred from inheriting from the child serves an important
public palicy. It should not lightly be cast aside.

926. Before oneisdeemed to have waived avauable right, it ought to be clear, beyond doubt, that a
waver was intended. Asaminimd, awaver should never be found where the specific matter which is
aleged to have been waived is not contained on the face of the pleading which dlegedly condtitutes the
waiver. Thiswould appear to be especidly true in notice pleading jurisdictions such as ours. Therefore,
snce Richardson never specificaly stated, nor otherwise clearly indicated, that she waived the statutory
requirement that Virgil Cornes, J. prove his worthiness to inherit fromKela, we do not find that awaiver
occurred here.

927. Moreover, even if there were a waiver by Richardson, it, in our judgment, would only be

enforcesble against her. We do not believe she could waive any portion of her children's right of



inheritance. By hisaction, the chancdlor effectively cut off a portion of Kdas maternd sblings right of
inheritance who, beyond question, did not file anything or take any action which could even arguably be
consdered awaiver of ther rights.
128. Aswe gtated during the recitation of facts, the chancdlor, in his order, stated that he was relying
upon two doctrines, unclean hands and collaterd estoppd, in determining that Richardson could not seek
to disinherit the Corneses. In the chancdllor's view, Richardson

[had] made numerous sworn statementsthat the Cornes[sc] arehelrsat law and wrongful

death beneficiaries of the Decedent [S¢] to this Court and the Court hasfound them in fact

to behersat law and wrongful death beneficiaries of the Decedent, and the Adminigtratrix

[sic] cannot now make another sworn statement contrary to her prior sworn statements

and recelve a benefit to the detriment of the Cornes [sic].
129. Clearly, thechancellor wasincorrect if in fact hewasrelying upon thedoctrineof collatera estoppe
inasmuch as none of the prior orders which had been entered by the chancdllor pursuant to the various
pleadings filed by Richardson werefinal judgments. We accept that he meant equitable estoppd sincethat
is what he said during the hearing on Richardson's motion. However, we find that his reliance upon
equitable estoppel, as well as upon the unclean hands doctrine, to be misplaced.
130.  Thechancdlor'sfinding that Richardson'shandswere uncleanisnot supported by the evidenceand
isclearly erroneous. We do not believethat the exercise of agtatutory right, without more, can bethebasis
for sustaining acharge of unclean hands. Nor do we believe that the unclean hands defenseis strengthened
by the fact that Richardson's action caused or permitted an initial order to be entered adjudicating the
Corneses, Kdds hers and wrongful deeth beneficiaries. The initid order was clearly an interlocutory
order, subject to modification a any time before the final judgment was entered.

131.  We further find that the chancdlor was not warranted in finding that Richardson's petition to

dignheit the Corneses condtituted a "sworn statement contrary to her prior svorn statements.”  Although

10



Richardson did file severa pleadings in which she asserted that the Corneses were Kdds heirs and
wrongful death beneficiaries, aswe have dready discussed, she did not back away from or contradict this
assertionin her petition to disinherit the Corneses, nor did she ever contradict her earlier assartions that
Virgl Cornes, J. was Kelas natura father. What she did in the petition to disinherit was to add an
explanation as to why the Corneses were not entitled to inherit from Kela. She had not asserted, in any
of her prior pleadings, that Virgil Cornes, J. had acknowledged and supported Keladuring Kelaslifetime
and was thereby entitled to inherit fromher. Further, itisevident that Richardson's statement that Virgil's
children were Kelas heirs was predicated solely on her admission that Virgil Cornes, Jr. was Kelas
biologicd father. Aswe have dready noted, we find no reason to believe that Richardson, in her earlier
pleadings, was usng theword "heir" asaterm of art rather than in the genera sense of the meaning of the
word.

1132.  Thechancedllor dso observed that Richardson'sactionin filing the petition to disinherit the Corneses
was designed to benefit her to the detriment of the Corneses; therefore, she was equitably estopped. We
do not follow the chancdllor's reasoning in thisregard. Thereisnothing in therecord to support the notion
that the Corneses gave up anything of valuein exchangefor Richardson's agreeing not to opposetharr right
to recelve an her's share of the wrongful death proceeds. Therefore, the question must be asked: what
detriment did the Corneses suffer as a result of Richardson's actions. What did they give up and
subsequently lose as aresult of Richardson's actions? The answer is nhothing.

133.  Richardson'spleading that the Corneseswere heirs and wrongful deeth beneficiarieswastheresult
of her fiduciary obligation to list dl known or possble heirs of Kela. Nothing that the Corneses did was
respongble for Richardson's averment that Virgil Cornes, J. was Kelds naturd father. But more

importantly, the Corneses possessed the same right after Richardson's attempt to disinherit them as they

11



did before her attempt to do so. Nothing prevented them then, nor does anything prevent them now, from
proving that Virgil Cornes, Jr. acknowledged and supported Keladuring her lifetime. Richardson'spetition
to disinherit the Corneses does not dter thisfact.

134. For sure, if Richardson were successful in disinheriting the Corneses, that would be to their

detriment, but that circumstance would not be brought about as a result of a changed position by
Richardson because she never stated that Virgil Cornes, Jr. acknowledged and supported Kela, and was
thereby entitled to inherit from her. It would be Virgil Cornes, J.'sfallureto prove that he acknowledged
and supported Kedaduring her lifetime which would cause his and his children's detriment. Richardson's
actions would have contributed in no way to this result. The result would emanate soldly from Virgil

Cornes, J.'sown derdliction of his parenta obligationsto Kela.

135.  While we appreciate the importance of the fact that Richardson did not aert the chancellor —
during any of the pleadingswhich shefiled prior to filing her petition to disnherit the Corneses— that there
was or would be adispute regarding the Cornesessright to inherit from Kela, and that Richardson'sfallure
to do so resulted in an order being entered that adjudicated the Corneses Kelas heirs and wrongful desth
beneficiaries, we are not persuaded, for three reasons, that thisomission risesto theleve of unclean hands.

Firgt, she was not required to divulge her tria srategy if indeed that is what it was. Second, she had a
statutory right, in the absent of a clear, unambiguous and unequivocd walver, to ingst on a showing that
Virgil Cornes, J. had met the atutory prerequisitefor inheriting from Kela. Third, the Corneses have not
suffered a detriment as aresult of Richardson's actions, unless their having to provethat Virgil Cornes, J.

acknowledged and supported Keladuring her lifetimeis consdered adetriment. If this can be consdered

adetriment, we are satidfied that it isnot the kind of detriment that will support the impostion of equitable

12



estoppel, for nothing Richardson has done will prevent Virgil Cornes, J. from making the proof necessary
to ensure his entitlement to inherit.

1136.  Althoughit is perhapsimplicit in our discussion, regarding equitable estoppd, that we likewise do
not find judicia estoppel gpplicableto our facts, wemake clear that isthe case. Thedissent, citing Dockins
v. Allred, 849 So. 2d 151, 155 (118) (Miss. 2003) correctly notesthat "judicial estoppe precludesaparty
from asserting a postion, benefitting from that position, and then, when it becomes more convenient or
profitable, retreating from that position later in litigation.” Even if we were to accept that Richardson made
prior inconsstent statements, there is no showing that she received a benefit from any of her prior
Statements which she now seeks to abandon to the detriment of the Corneses. In fact, her earlier
gatementswould result in adetriment, not abenefit, to her. "[W]henthe party making the prior statement,
whichisincongstent with his postion in the present action has not benefitted by the assertion, the doctrine
should not be gpplied.” Thomasv. Bailey, 375 So. 2d 1049, 1053 (Miss. 1979.)

2. Whether the Chancellor Erred in Allowing Administratrix and Attorney's Fees

137.  Intheir cross-apped, the Corneses recognize and admit that an award of administratrix's and
atorney's fees is a matter vested and left to the sound discretion of the chancellor. In Re Estate of
Thomas, 740 So. 2d 332 (Miss. App. 1999). They argue that Richardson supplied "no evidence as to
the reasonableness of her fees' and that her attorney did not submit supporting documentation to justify his
fee. In other words, the Corneses argue that the chancellor erred in awarding the adminigtratrix's and
attorney's fees because "he made no inquiry asto the reasonableness of thefees" Citing In Re: Estate of
Johnson, 735 So. 2d 231, 236 (125) (Miss. 1999), the Corneses argue that the matter of the fees should
be remanded to the chancdllor "for a hearing on the reasonableness of the adminigratrix's and attorney's

fees" Wehavereviewed therecord, and we agree with the Corneseson thisissue. Therefore, wereverse

13



and remand the matter of the adminigtratrix's and attorney's fees for further consderation in accordance
with established precedent and the Uniform Chancery Court Rules. See Unif. Ch. Ct. R. 6.11 and 6.12.
1138.  Thedissent, noting that we have focused on whether Richardson waived or had the authority to
walve the requirements of Mississppi Code Annotated Section 91-1-15 (3) (d) (i) (Rev. 1994," states (1)
that "[w]aver was not consdered by the chancdllor,” (2) that neither the facts nor the law supports our
conclusion, and (3) that we "should not sanction, indeed reward, a litigants's deception.”
139.  We acknowledge that neither waiver nor judicid estoppe was mentioned or discussed by the
chancdlor, yet we find nothing ingppropriate with our discussng waiver, or the dissent'sdiscussing judicid
estoppd, if we determine that the two concepts have a bearing upon the proper resolution of the issue
before us.
140.  We congtrue the basis of the chancellor's ruling, as indicated by the wording of paragraph 11, to
be the unclean hands doctrine and equitable estoppel. We note that the chancellor was concerned about
"the detriment to the Corneses.” I he intended judicia estoppel, there would have been no need to
mention detriment to the Corneses, for a finding that one of the parties has suffered a detriment is not a
prerequisite to the imposition of judicia estoppe.
41.  Inhisbench opinion, the chancdlor Sated:

The court isconcerned, however, sncethisruling isbased upon equity, primarily equitable

estoppel, and the unclean hands doctrine, a maximum [sic] equity which predates just

about dl of our law, old English law, the Court is concerned, however, that based upon

the petition that was subsequently filed by Mrs. Richardson as the adminidratrix of the

estate to determine heirs and to disnherit Virgil Cornes, J., as being the father of Kela

Richardson as to whether or not Virgil Cornes, J.; Virgil Cornes, II; and the other two

Cornes sbling are entitled to an equal share of the proceeds from this wrongful death
Settlement.

14



42.  Thechancellor could not have been clearer that equitable estoppel and the unclean hands doctrine
were the bagis for hisruling. It is aso clear that the chancdllor believed that Richardson's petition to
disnherit the Corneses had merit. It isperhaps sgnificant that the chancellor framed Richardson's petition
as being one "to dignherit Virgil Cornes, Jr., as being the father of Kela Richardson.” That is nhot what
the petition says. Richardson has never wavered in any of her pleadings, even the petition to disinherit, on
her statement that Virgil Cornes, J. was Kelas father. 1t may be that the chancellor faled to discern the
difference between an assertion that Virgil Cornes, J. isan heir because heisKdasbiologica father and
anassartion that Virgil Cornes, J. isan heir who isnot entitled to inherit because he shirked hisnaturd and
datutory responshbility.

143.  We have found no authority supporting the notion that Richardson's actions should bind her
children, Chrysanthemum Richardson, Nathan P. Whiteand KamiaWhite. Y et, our adopting thedissents's
view would compd this result. As we have aready stated, these persons are heirs and wrongful death
beneficiariesfrom Kelas maternd sde. Should they be estopped from seeking to disinherit the Corneses?

They never filed anything asserting that the Corneses were Kdas heirs and wrongful desth beneficiaries.

144.  Hndly, we note that the dissent — in suggesting that this Court reverse and render on the issue of
fees because no supporting documentation was attached to the applications for fees and because the
chancdllor falled to consider the required factors— arguesfor aresult that even the Corneses do not seek.
Were this Court to embrace this suggestion, any finding that achancellor failed to follow the proper factors
inan award of child support, dimony, or the equitable distribution of marital property, would of necessity,
cause the right to be forever lost. That is not the law, nor should it be the law.

CONCLUSION
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145.  The decison of the chancdlor finding that Richardson is estopped from pursuing her petition to
dignheit Virgil Cornes, Jr. and his children is reversed and rendered, and this case is remanded to the
Chancery Court of the Second Judicid Didtrict of Bolivar County for a full hearing on the merits of
Richardson's petition to disnherit. 1f on remand Richardson can show that Virgil Cornes, J. did not
openly treat Kela Richardson as his child and refused or neglected to support her during her lifetime, then
the chancdlor shall enter an order disinheriting Virgil Cornes, J. and his children from participating in the
wrongful death proceeds emanating from the settlement of the wrongful deeth lawsuit. On the other hand,
if she fals to meet her burden of proof in establishing that Virgil Cornes, Jr. did not openly treat Kela
Richardson as his, and refused or neglected to support Kela during Keaslifetime, then an order shdl be
entered adjudging that Virgil Cornes, J. and his children be included in the denomination of Kela
Richardson's heirs who are entitled to inherit from her.
146.  Aswefind that Richardson has clearly admitted that Virgil Cornes, J. isKdasnaturd father, the
necessity to prove paternity isdispensed with notwithstanding thefact that Virgil Cornes, . never indituted
apaternity action as required by section 91-1-15 (c) of the Mississippi Code of 1972 as amended.
47. The matter of the adminidtratrix's and attorney's fees is remanded for a hearing on the
reasonableness of the fees requested.
148. THE JUDGMENT OF THE CHANCERY COURT OF THE SECOND JUDICIAL
DISTRICT OF BOLIVAR COUNTY IS REVERSED ON BOTH DIRECT AND CROSS
APPEAL AND REMANDED FOR FURTHER PROCEEDINGS CONSISTENT WITH THIS
OPINION. COSTSOF THISAPPEAL ARE ASSESSED ONE-HALF TO THE APPELLANT
AND ONE-HALF TO THE APPELLEES.

KING, CJ.,, THOMAS, LEE, AND CHANDLER, JJ., CONCUR. GRIFFIS, J,

CONCURSIN PART AND DISSENTSIN PART WITH SEPARATE WRITTEN OPINION
JOINED BY BRIDGES AND SOUTHWICK, P.JJ., AND MYERS, J.
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GRIFFIS, J., CONCURRING IN PART AND DISSENTING IN PART:
149. | respectfully dissent fromthemgjority’ sdecisionto reversethe chancedlor’ sfinding that Richardson
is estopped from pursuing her petition to disinherit and remand for afull hearing on the merits of the petition
to dignherit. | concur withthemgority’ sdecisonto reverse the chancellor’ saward of adminigiratrix’ sfees
and attorney’ sfeesand expenses. However, | dissent from the mgority’ sdecision to remand for ahearing
on the reasonableness of the fees requested.

1 Whether Richardson is estopped from seeking to disinherit the Cornes.

a. Facts.

150. Becauseof Richardson’ svarying and contrary positions, | believeit isnecessary to restate thefacts
in chronologica order.
151.  On January 29, 1996, Kela Richardson died intestate at the age of twenty-two.
52. On August 8, 1996, Richardson, Kela's mother, filed a sworn petition for grant of letters of
adminigration. Richardsonwas represented by attorney Ellis Turnage, who signed the petition as counsd
of record. Richardson asked to be appointed the adminigtratrix of Kela's estate and stated that Kela's
heirs-at-law and next of kin were: “Bernice Richardson, mother; Virgil Carnes, father; Chrysanthemum
Richardson, sster; Nathan P. White, brother; and Kamia White, sster.”
153. On August 15, 1996, the chancdlor granted Richardson’s petition for grant of letters of
adminigration, and Richardson was gppointed to serve as the administratrix of Kela's etate.  Letters of
administration were issued to Richardson on August 20, 1996.
154.  Although there was no petition or order in the estate proceeding to authorize the filing or

prosecution of awrongful death claim or the engagement of counsel, Richardson and Turnage prosecuted
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awrongful death clam againg the physician and other medicd care providers who provided treatment to
Kelaprior to her degth.

155. Ther efforts were successful. They obtained a substantia settlement offer. To consummeate the
settlement, Richardson and Turnage decided upon the necessary action to findizethe settlement. Chancery
court gpprova was required. Richardson and Turnage filed severd pleadings to obtain the chancellor's
authorization of the settlement.

156. First, on August 11, 2000, Richardson filed aswor n petition for determination of hairs-at-law and

wrongful degth beneficiaries (the “Heirship Petition”). Inthe Heirship Petition, Richardson stated under

oath that Kela was survived by the following helrs-at-law and wrongful desth beneficiaries Bernice
Richardson, mother; Virgil Cornes, J., father; Chrysanthemum Richardson, sster; Nathan P. White, a
minor brother; Kamie White, a minor sgter; Virgil Cornes, 111, a minor brother; Julian Cornes, a minor
brother; and Jerome Cornes, abrother. Keld snaturd parents, Virgil Cornes, Jr. and Bernice Richardson,

were never married. Virgil Cornes, 11, Julian Cornes, and Jerome Cornes were Kelds haf-brothers,

sharing the same father.

157.  Second, on August 16, 2000, Richardson published a summons by publication to al of the heirs
named in the Hership Petition, except for Richardson, and any unknown heirs that required their

appearance a a hearing on September 14, 2000. The proof of publication was filed on September 1,

2000.

158.  Next, on September 5, 2000, Richardson filed a sworn petition for authority to settle the medical
malpractice clam (the “ Settlement Petition”). Inthe Settlement Petition, Richardson asked the chancellor
for authority to settle the wrongful death action against Kela's medica care providers. Richardson, once

aganunder oath, identified each of Keld s heirs-at-law and wrongful desth beneficiaries. She asked the
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chancdlor to authorize and direct her to execute and deliver a full and find release and settlement
agreement in exchange for the agreed upon congderation. In paragraph no. 2 of the Settlement Petition,
Richardson stated under oath:

Petitioner satesthat at thetime of the decedent’ s death, she was survived by thefollowing
heirsat |law and wrongful desth beneficiariesunder theMissssppi Wrongful Death Statute,
811-7-13 Missssppi Code Annotated (1972): Petitioner; her father, Virgil Cornes, J.;
her sgter, Chrysanthemum Richardson; her brother, Jerome Cornes, her brother, Julian
Cornes, her brother, Nathan Duwell White; her sister, Kamica White; and, her brother,
Virgl Cornes, Il1l. They have been declared wrongful death beneficiaries by
separate order of the court. These known hers-at-law and/or wrongful desth
beneficiaries are made respondents. All unknown wrongful degth beneficiariesand heirs-
at-law have been summoned in accord with the Missssppi Rules of Civil Procedure and
Missssippi law to gppear and state the basis of their claim.

(emphasis added). In paragraphno. 5 of the prayer for relief, Richardson asked the chancellor to authorize
and grant the following relief:
That after acceptance of the settlement, Petitioner will be authorized to digtribute the
remainder of the settlement funds equally among the wrongful degth beneficiaries of Kela
Richardson, deceased, with a 1/8 (one-eighth) share being distributed to each of the 8
(eight) wrongful death beneficiaries.
(emphasisin origind).
159.  On September 22, 2000, Richardson published another summonsby publicationto al heirs-at-law
and unknown wrongful degth beneficiaries that required their appearance a a hearing, on November 2,
2000, onthe Heirship Petition and the Settlement Petition. The proof of publication wasfiled on November
1, 2000.
160. From October 16, 2002 through November 22, 2000, Richardson filed separate waivers of

process and joinders in the Helrship Petition and Settlement Petition that were signed by: Richardson;

Chrysanthemum Venquid Richardson; Virgil Cornes, J.; Richardson, asguardian of Nathan Duwd | White;
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Virgl Cornes, J. as guardian of Virgil Cornes, I11; Julian Cornes, Jerome Cornes,; and Richardson, as
guardian of Kamica White.

61. Virgil Cornes, J., Jerome Cornes, and Julian Cornes executed waivers of process and joinders
in the Heirship Petition and Settlement Petition. The waivers and joinders were prepared and ther
sgnatureswere solicited by Turnage. Virgil Cornes, Jr., also executed awaiver of process and joinder in
the petitions as the guardian of Virgil Cornes, 111, aminor.*

762.  OnNovember 29, 2000, the chancellor entered two separate orders. Firgt, the chancellor entered
an order granting authority to settle a claim of the estate and wrongful degth beneficiaries. This order
granted the relief requested in Richardson’'s sworn Settlement Petition, exactly as requested. The
chancellor specifically authorized and directed Richardson to distribute the proceeds equaly among Kela' s
eight wrongful deeth beneficiaries.

163.  Second, the chancellor entered an order determining the heirs-at-law and declaring the wrongful
deathbeneficiaries. Again, the chancedllor’ sorder granted the exact relief requested in Richardson’ ssworn
Heirship Petition, and it specificaly declared that Virgil Cornes, Jr., Jerome Cornes, Julian Cornes and
Virgl Cornes, 11l were among Kela's heirs-at-law and wrongful death beneficiaries. Contrary to the
magority’s “view,” this order congtitutes the chancellor's adjudication that Virgil Cornes, J., Jerome

Cornes, Julian Cornes and Virgil Cornes, 111, were among Kdd s eight wrongful death beneficiaries.

4 Ellis Turnage apparently wore severd hats. He represented Richardson in the adminigtration of
Kelas estate. He represented the wrongful deeth beneficiaries in the wrongful desth action. He dso
represented Virgil Cornes, Jr. and Virgil Cornes, 111, in establishing a guardianship for Virgil Cornes, Il1.
According to the Corneses' brief, Turnage remains as the attorney of record for the guardianship of Virgil
Cornes, 111, aminor whose interest he is directly opposed in the petition to disnherit. While Turnage's
apparent conflicting loyaties will be a topic for a different forum, it clearly evidences that the Corneses
relied on Turnage to believe that no further proceedings were required to establish their rights as Kela's
legd heirs and wrongful degth beneficiaries.
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164. On December 6, 2000, Virgil Cornes, Jr., individualy and as guardian of Virgil Cornes, IlI,
executed a Final Release and Settlement Agreement that consummated the settlement agreement. On
January 4, 2001, the chancellor entered an order granting authority to open an interest bearing account and
authorizing Richardson to deposit $339,077.80 in settlement proceeds.

165. Nevertheless, despite the chancellor’s orders that were entered at their request and based on
Richardson’s sworn statements, Richardson and Turnage falled and refused to didtribute the settlement
proceeds as authorized and directed by the chancellor. Richardson and Turnage offered no reason or

excuse for disregarding the court’ s orders, orders which Turnage drafted and submitted to the chancdllor.

66. On June 6, 2001, gpproximaely sx months later, Richardson filed a second petition for
determination of heirs-at-law and wrongful desth beneficiaries. In this petition, for the first time and
contrary totheprior sworn pleadingsfiled and ordersentered, Richardson asked the chancellor to disinherit
Kelas natural father and his kindred, pursuant to Mississippi Code Annotated Section 91-1-15 (3)(d)(i).
Richardsonasked the chancellor to consider, for the second time, thelegd determination of Kela sheirs-at-
law and wrongful death beneficiaries.
b. The chancellor’s order.

167. On March 1, 2002, the chancellor entered an order finding that the administratrix had not yet
distributed the settlement proceedsto thewrongful death beneficiaries, that the November 29, 2000 orders
were not find judgments pursuant to M.R.C.P. 54, and that the administratrix was prohibited from
mantaining her petition to disnherit. The chancellor then ratified the November 29, 2000 orders and

directed the adminigtratrix to file a petition to close the estate.
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168.  Thechancellor’ sorder consdered two separate pleadings. Richardson’ s petition to disnherit, and
the Corneses’ petition to enforce the court’ s prior orders. At the conclusion of the hearing, the chancellor
rendered an ord ruling sating that his ruling was based upon * equity, primarily equitable estoppd, and the
unclean hands doctrine.” Subsequently, paragraph 11 of the chancellor’ s written order concluded:

[t]hat the Adminidiratrix is prohibited, based on the clean hands doctrine and the doctrine

of collaterd estoppd, from maintaining her Petition to Disinherit becausethe Adminigtratrix

has made numerous sworn statements that the Cornes are heirs at law and wrongful desth

beneficiaries of the Decedent to this Court and the Court hasfound them in fact to be heirs

at law and wrongful deeth beneficiaries of the Decedent, and the Administratrix cannot

now make another sworn statement contrary to her prior swornstatementsand receivea

benefit to the detriment of the Cornes.
169. Despite any confusion betweenthe chancdlor’ sord ruling and written judgment, it isclear that the
chancellor’ sdecision was based on equitable principles. Reading paragraph 11 initsentirety andin proper
context, it isclear that the chancellor determined that Richardson was estopped from making contradictory
sworn statements to the court that would benefit her and her children, by reducing the number of wrongful
death beneficiaries from eight to four. The chancdlor specificdly stated that he relied on the equitable
doctrines of clean handsand equitable estoppe. Nevertheless, thelega concept the chancellor discussed,
in the final sentence of paragraph 11, cites the lega principles and e ements necessary to establish the

doctrine of judicia estoppdl.

C. Richardson’s assignment of error - Was the chancellor correct to
preclude Richardson’s petition to disinherit.

170.  Richardsonagppedson oneissue: whether the November 29, 2001 order determining thewrongful
death beneficiaries and heirs-at-law precludes the petition to disinherit the naturd father and his kindred
under Mississppi Code Annotated Section 91-1-15(3)(d)(i). At issue is whether an illegitimate child's

natura father and hiskindred may inherit from and through theillegitimate child. The chancdlor determined
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that the administratrix’ s prior sworn pleadings® were sufficient to answer this question in the affirmative and
dlow the illegitimate' s natural father, Virgil Cornes, J., and his kindred to recelve an equa share of the
wrongful desth settlement proceeds.

d. Waiver.
71. The mgority focuses on whether Richardson waived, or had the authority to waive, the
requirements of Missssppi Code Annotated Section 91-1-15(3)(d)(i) (Rev. 1994). | do not believethe
facts or the law support the mgority’s conclusion.
72.  Waiver was not considered by the chancellor.® Indeed, Section 91-1-15(3)(d) provides the
procedure for descent among illegitimates. The issue that is presented to this Court, however, extends
beyond the consideration of this statutory procedure. We must consider the legd effect of Richardson’s
prior sworn statements to the chancellor, which were relied upon by the chancdlor and the sttling
defendant to authorize the settlement of a substantia wrongful deeth persond injury action. Nevertheless,
| will first discusswaiver.
173. InFirst Southwest Corp. v. Lampton, 724 So.2d 988, 995 (1 36) (Miss. Ct. App.1998), this

Court ruled:

®> The mgority attempts to make a distinction between prior pleadings and orders. The fact that
the chancellor determined the prior orders to be interlocutory does not affect the consideration of the
doctrine of judicial estoppdl. The doctrine of judicid estoppel applies to contrary positions in pleadings.
Mississippi Power & Light Co., 832 So.2d at 482; Mauck v. ColumbusHotel Co., 741 So.2d at 264,
Skipworth v. Rabun, 704 So.2d at 1015.

® At no placein the record can one find a discussion of waiver or the lack thereof. Waiver was
neither pled, argued nor considered. The mgority answers my argument stating that judicia estoppd was
not considered by the chancellor. Paragraph 11 of the chancellor’s order plainly discusses the principles
and dements of the doctrine of judicid estoppd. Although the chancellor does not usethewords“judicid
estoppel,” thelanguage used by the chancellor describesthedoctrineof judicia estoppel. The same cannot
be said of waiver.

23



The supreme court has adopted alegd dictionary definition of “waiver”:

Waiver presupposes a full knowledge of aright exiging, and an intentiond surrender or

relinquishment of that right. 1t contemplates something done designedly or knowingly,

whichmodifies or changes existing rights, or varies or changesthe terms and conditions of

a contract. It is the voluntary surrender of aright. To establish a waiver, there must be

shown an act or omission on the part of the one charged with the waiver farly evidencing

an intention permanently to surrender the right aleged to have been waived.
(quoting Ewing v. Adams, 573 So.2d 1364, 1369 (Miss.1990) (quoting Ballantine's Law Dictionary
1356 (3rd ed.1969) (citationsomitted))). Whether awaiver hasoccurred isafactud determination, which
limits our review. Ewing v. Adams 573 So.2d 1364, 1368 - 69 (Miss. 1990).
774. Before Richardson filed her petition to disinherit, there were five sworn pleadings prepared and
presented to the court by Richardson and Turnagethat identified Virgil Cornes, J., asKea snaturd father.
Likewise, therewerefourswor n pleadings that identified Jerome Cornes, Julian Cornes, and Virgil Cornes,
I11, asKda shadf-brothers. Morereveding, however, isthe language Richardson and Turnage used inthe
Settlement Petition, where they unequivocaly stated, under oath, that the Corneses “ have been declared
wrongful death beneficiaries by separate order of the court.”’
175. The mgority looks solely at its interpretation of the “public policy” the legidature intended in
enacting Mississippi Code Annotated Section 91-1-15 (3). Themgority doesnot consider thelegal effect
of Richardson’s prior representations that resulted in the chancellor's November 29, 2000 order
determining Kela's heirs-at-law and declaring the wrongful death beneficiaries. The chancdlor

considered, indeed relied upon, Richardson’ s prior pleadings or his prior ordersin rendering his decison.

So should we,

" The majority does not address Richardson’s use of thislanguage. Instead, the mgjority argues
that “[a]lthough Richardson was represented by an attorney, there is no reason to assume that she was
usng the word ‘heir’ as aterm of art when she filed her pleadings” This concluson smply does not
withstand scrutiny.
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176.  When Richardson and Turnage filed the Hairship Petition and Settlement Petition, there was no
indication, in any of their swor n pleadings, that the Corneses’ rightstoinherit or recover asKela swrongful
death beneficiaries were, would or may be in controversy. Nowhere did Richardson or Turnage advise
the chancdllor that any of the named individuas were “potentid” heirs or indicate that there was any
remaining controversy on or chalenge to the Corneses right of heirship or their right to receive a portion
of the wrongful death settlement proceeds.

77. Themgority concludesthat “the chancellor was not warranted in finding that Richardson’ s petition
to disinherit the Cornes congtituted a‘ sworn statement contrary to her prior sworn statement.”” Themere
fact that Richardson filed the Heirship Petition was evidence that Richardson (@) made a sworn statement
that the Corneses were Kea' s proper wrongful death beneficiaries, and (b) intended for the chancellor to
declare them to be Kela s wrongful degth beneficiaries. The mgority may rely on and discuss potentid
definitions of Richardson’ suse of theword “heir,” but they cannot dismiss Richardson’ sactionsinfiling the
Heirship Petition and obtaining an order from the chancdlor granting the Heirship Petition. Even goplying
the mgority’ slegd reasoning, awaiver occurred. Richardson’ ssworn statement, inthe Settlement Petition,
that the Corneses * have been declared wrongful deeth beneficiaries by separate order of the court” was
aufficient to satisfy the definition of walver, defined as“an act or omisson. . . fairly evidencing anintention
permanently to surrender the right aleged to have been waived.” First Southwest Corp., 724 So.2d at
995 (1 36).

178.  For the mgority to reach its decison, the mgority must disregard Richardson’s prior sworn
pleadings and interpose their interpretation of what Richardson meant by the words she used in her
pleadings. Beginningin 1996, Richardson had aright, pursuant to Mississppi Code Annotated Section 91-

1-15(3)(d)(i), to petition the chancery court to determineif Virgil Cornes, Jr. and his kindred should be
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disnherited and not alowed to receive any of the wrongful desth proceeds. The mgority, without citing
legd authority, concludes that, even though Richardson previoudy provided the chancdlor with
contradictory sworn statements that the Corneses were indeed declared to be Kela s wrongful death
beneficiaries, Richardson could not waive her rights to disnherit.
179. | am of the opinion that the mgority’ slegd reasoning isflawed, and they reach an incorrect result.
Nevertheless, | am of the opinion that the doctrine of judicid estoppel, not waiver, governs this apped.
e Judicial Estoppel.

180. Thedoctrineof judicia estoppd isapplied “where aparty asserts one podition in aprior action or
pleading but then seeks to take a contrary position to the detriment of the party opposte” Mississippi
Power & Light Co. v. Cook, 832 So.2d 474, 482 (Miss.2002); Mauck v. Columbus Hotel Co., 741
S0.2d 259, 264 (Miss.1999); Skipworth v. Rabun, 704 So.2d 1008, 1015 (Miss.1996). The doctrine
“Is based on expedition of litigation between the same parties by requiring orderliness and regularity in
pleadings” Mauck, 741 So.2d at 264.
181. Judicid estoppd prohibits partiesin litigation from playing “fast and loose with the courts’ which
isamisuse of the courts and should not betolerated. Scarano v. Central Railroad Co., 203 F.2d 510,
513 (3d Cir.1953). In Dockinsv. Allred, 849 So.2d 151, 155 (8) (Miss. 2003), the supreme court
explained the doctrine asfollows:

Judicial estoppel precludesaparty fromassertingaposition, benefitting fromthat

position, and then, when it becomes more convenient or profitable, retreating

from that position later in the litigation. Dockinss claim that the entire amount was

in controversy (to the extent such aclaim was made) does not face such abar. “[W]hen

the party making the prior statement, which isinconastent with his postion in the present

action, has not benefitted by the assertion, the doctrine should not be gpplied.” Mauck v.

Columbus Hotel Co., 741 So.2d 259, 265 (Miss.1999) (citing Thomas v. Bailey, 375

S0.2d 1049, 1053 (Miss.1979)). Dockinsdid not benefit from hisassertion that therewas
more than 21.53% of thefeein controversy. Allred, however, did benefit from its stance,
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and it is estopped from assarting a contrary postion in a later proceeding involving the
same controversy.

(emphasis added).

182.  The public policy behind the doctrine of judicia estoppel issmple and important. Judiciad estoppel
deters parties from mideading, deceiving or making misrepresentations to our courts. In our judicia
system, litigants and counse are expected to be candid, honest and forthright when filing pleadings and
appearing before courts of this sate for relief. Judicia estoppe prevents litigants from playing “fast and
loose with the courts” which is a misuse of the courts and should not betolerated. Scarano, 203 F.2d at
513.

183. Here, Richardson’s and Turnage's actions can be consdered nothing less than a misuse of the
courts and should not be tolerated.2 This Court should not sanction, indeed reward, alitigant’ s deception
and misuse of the courts.

184. Richardson and Turnage filed the pleadings thet resulted in the case being decided based on the
equitable doctrines of judicia estoppel, unclean hands and equitable estoppel, rather than on the statutory
gructure of Mississippi Code Annotated Section 91-1-15 (3). Had Richardson and Turnage taken a
different procedura route, i.e., shown candor and honesty withthe chancdlor, adifferent result may have
been obtained. Instead, they chose not to do so.

185.  Now, this Court rewards Richardson’s and Turnage's deception and misrepresentation. The

mgority allows Richardson asecond bite a the gpple so that she can benefit from her decisonto play “fast

8 The mgjority does not recognize that Richardson made contradictory sworn statements. The
magority then excuses Richardson’s and Turnage's failure to “aert the chancellor . . . that there was or
would be a dispute regarding the Cornes sright to inherit from Kela’ on the groundsthat Richardson “was
not required to divulge her trid drategy if indeed that waswhat it was” A litigant’s“trid strategy” should
never sanction alitigant’ s failure to be honest and candid with the court.
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and loose with the courts” Richardson’s actions congtitute a misuse of the courts that should not be
tolerated. Scarano, 203 F.2d at 513. “Judicid estoppel precludes a party from asserting a position,
benefitting from that position, and then, when it becomes more convenient or profitable, retreating from that
positionlaer inthelitigation.” Dockins, 849 So.2d at 155 (118). Thechancellor correctly applied thislegal
principle.
186. | am of the opinion that the chancellor was within his discretion and legdly correct to deny
Richardson’ spetition to disinherit based onthedoctrineof judicid estoppd. | would affirmthechancellor’'s
decison.

f. Unclean Hands.
187.  Likewise, the chancdlor was correct to goply the equitable doctrine of clean hands. “The clean
hands doctrine prevents a complaining party from obtaining equitable relief in court when he is guilty of
willful misconduct in thetransaction a issue” Bailey v. Bailey, 724 So. 2d 335, 337 (12) (Miss. 1998).
In Bardwell v. White, 762 So. 2d 778, 783 (Miss. Ct. App. 2000), this Court held that “the clean hands
doctrine barsrelief to those guilty of improper, unconscientious, or unjust conduct in the matter asto which
they seek equity.” Themgority holdsthat “[w]edo not believethat the exercise of agtatutory right, without
more, can be the basisfor sustaining acharge of unclean hands.” The mgority does not citelegd authority
for thisholding, and | can find no authority to support it. Indeed, it is not the exercise of a gatutory right
that is the basis for the application of the unclean hands doctrine. The evidence that supported thisfinding
was Richardson’s sworn statements that the Corneses were declared to be Kela's wrongful death
beneficiaries. The mgority disregards this evidence.
1188.  Richardson and Turnage presented several sworn petitions to the chancellor that unequivocdly

represented the Corneses to be Kela' s wrongful death beneficiaries. Turnage, as Richardson’ s atorney,
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presented the petitionsto the chancellor and persuaded the chancellor to execute ordersthat: (a) found and
declared the Corneses to be Kea s wrongful death beneficiaries, (b) approved a substantid monetary
Settlement and authorized the disbursement of settlement proceeds to the wrongful death beneficiaries,
whichincluded the Corneses, and (c) authorized and directed Richardson to execute afull and fina release
of dl clams, which Turnage had dso presented to the Cornes. Richardson and Turnage then failed to
follow the clear and precise directive, in the order Turnage drafted, to distribute the wrongful deeth
proceeds to the declared wrongful desth beneficiaries, which specificaly included the Corneses.
Richardsonfiled the petition to disinherit only after the Cornes asked Turnagefor their share of thewrongful
death proceeds. 189. Throughout these pleadings, neither Richardson nor Turnage represented
to the chancellor that there was, would or may be any controversy or challenge on the issue of whether the
Corneseswerewrongful desth beneficiaries. Thechancd lor relied on Richardson’ ssworn representations
whenhefirst determined and declared that the Corneseswere Kela swrongful death beneficiariesand was
not required to accept her subsequent contradictory sworn statements. The chancellor was correct to find
that Richardson’ s pleadings were binding on her. Minor v. Engineering Service Co., Inc., 304 So. 2d
45, 48 (Miss. 1974).

190. Richardsonarguesthat she, asthe adminidtratrix, had aduty to protect the assets of the estate. To
support her position, Richardson cites Mississippi Code Annotated Section 91-1-15(3)(d)(i) and Estate
of Patterson v. Patterson, 798 So. 2d 347, 348 (Miss. 2001). Richardsoniscorrect that Section 91-1-
15(3)(d) provides that “[t]he naturd father of an illegitimate and his kindred shdl not inherit:(i) from or
through the child unless the father has openly treated the child as his, and has not refused or neglected to

support the child.” Likewise, Richardson is correct that, in Patterson, the court held that in order for a
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putative father to inherit through an illegitimate, he must prove heisthe naturd father and that heis entitled
to inherit by clear and convincing evidence. Patterson, 798 So. 2d at 348.

191. The Corneses respond that Richardson’s actions congtituted a wilful and calculated attempt to
perpetuate a fraud on the chancellor that was improper, unconscientious and unjust. The Cornesespoint
the court to the actions and representations by Richardson and Turnage to obtain the Corneses signatures
onthewaiver of process and joinder in the Settlement Petition. Turnage, acting as Richardson’ s attorney,
evenwent so far asto open aguardianship for Virgil Cornes, 111, naming Virgil Cornes, Jr. asthe guardian,
to obtain the necessary authority to execute the waiver of process and joinder in the Settlement Petition.
The Corneses executed the waivers understanding that they were the proper heirs-at-law and wrongful
death beneficiaries of KelaRichardson, and they did not believe that any further proceeding was necessary
to protect their rights as such.

192.  The chancdlor agreed with the Corneses argument. Because of Richardson’s and Turnage's
actions and representations in obtaining the waivers and joinders, in submitting the Heirship Petition and
the Settlement Petition andin obtaining the chancellor’ sapprova of the ordersdetermining Keld sheirsand
authorizing the settlement of the wrongful death action, Richardson came before the court with unclean
hands when she presented the petition to disinherit and should not be dlowed to benefit from such wilful
misconduct or such improper, unconscientious, or unjust conduct.

193. | am of the opinion that the chancellor was within his discretion and legdly correct to deny
Richardson’ s petition to disinherit based on the doctrine of unclean hands. | would &ffirm the chancdlor’s
decison.

g. Equitable Estoppel.
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194.  Next, while the ordl decison and written order were are in conflict over whether the chancellor
relied on the doctrine of equitable estoppe or collaterd estoppd, it is clear that the doctrine of collaterd
estoppe was not gpplicable to this case.

195. “Thedoctrine of equitable estoppd is based upon fundamentd notions of justiceand fair deding.”
O'Nelll v. O'Neill, 551 So.2d 228, 232 (Miss. 1989). The supreme court hasidentified two elements that
must be stisfied: “(1) that he [a party] has changed his position in reliance upon the conduct of another;
and (2) that he has suffered detriment caused by his change of position in reliance upon such conduct.” Id.
a 232 (citing PMZ Oil Co. v. Lucroy, 449 So.2d 201, 206 (Miss. 1984)). From the previousdiscussion
of the facts of this case, the chancdlor was within his discretion to find that the Corneses relied upon the
actions and representations of Richardson and Turnage that they would be adjudicated as Kela swrongful
death beneficiaries. The Cornesesrelied on their representations of Richardson and Turnagein joining the
Hership Petition and Settlement Petition. They suffered detriment because of the change in postion by
Richardson and Turnage.

196. Additiondly, under Missssppi law, an adminigratrix is under a duty to use reasonable diligence
to ascertain potentid heirs. Smith, By and Through Young v. Estate of King, 501 So. 2d 1120, 1122-23
(Miss. 1987). An adminigtratrix acts as a fiduciary for al persons interested in the estate. Shepherd v.
Townsend, 249 Miss. 383, 392, 162 So. 2d 878, 881 (1964). Further, in the absence of fraud or
mistake, an adminigratrix or executrix may not take inconsstent positions which could be detrimentd to
beneficiaries, on the one hand, and beneficid to hersalf on the other hand. Estate of Ratliff, 395 So. 2d
956, 957 (Miss. 1981).

197. Inthiscase, Richardson took apostioninthe estate of Kela Richardson that was beneficid to her

and detrimenta to Virgil Cornes, J. and hiskindred. Our courts have long followed the maxim of equity
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that no person bound to act for another can act for herself. Estateof Johnsonv. Harris, 705 So. 2d 819,
823 (1136) (Miss. 1996). Thus, Richardson should not be alowed to now petition the court to disnherit
Virgil Cornes, Jr. and hiskindred when shefiled sworn pleadingsthat they wereKda sproper heirs-at-law
and wrongful desth beneficiaries. To find otherwise would alow her to take an inconsstent position
detrimenta to beneficiaries.
198. | am of the opinion that the chancellor was within his discretion and legdly correct to deny
Richardson’ s petition to disinherit based on the doctrine of unclean hands. | would &ffirm the chancdlor’s
decison.
199.  Accordingly, | dissent from the mgority’s decision to remand this case to condder Richardson’s
petition to disnherit. | would affirm the chancedlor's ruling and remand to the chancellor soldly to facilitate
the immediate distribution of the settlement proceeds to Kela' s wrongful desth beneficiaries identified in
the chancdllor’ s order granting the Settlement Petition.

2. Whether the chancellor erred in allowing administratrix and attorney’s fees.
91100. | agreewiththe mgority that thechancedllor’ saward of $40,000 to Bernicefor adminigtratrix’ sfees
and the award of $5,496.61 for attorney's fees and expenses were not supported by any evidence and
should be reversed. | disagree, however, that we should remand on thisissue. Instead, because Bernice
and Turnage failed to present any evidence to support the awards of an administratrix’ sfee or atorney’s
fee, this Court should render on thisissue.
1101. OnJdune27, 2001, Richardson and Turnage filed asworn petition for final accounting and to close
estate. In this petition, Richardson requested a fee for serving as the adminigtratrix, in the amount of

$40,000, and attorney’s fees and expenses for Turnage in the amount of $5,496.61. No affidavits or
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supporting documentation were attached to the petition. No evidence of such fees and expenses were
presented to the chancellor.
1102. On July 3, 2002, the chancellor entered an order that authorized payment of administratrix’ sfees
in the amount of $40,000 to Richardson, and attorney’ s fees and expensesin the amount of $5,496.61 to
Hlis Turnage. On cross-appeal, the Corneses argue that the chancellor’ saward of $40,000 to Richardson
for adminigtratrix’s fees and the award of $5,496.61 for attorney's fees and expenses were not supported
by subgtantia evidence and should be reversed. On thisissue, the mgority and | agree.
1103. Theaward of adminigratrix’ sfeesand attorney’ sfeesisamatter vested within the sound discretion
of the court. Moreland v. Riley, 716 So. 2d 1057, 1062 (Miss. 1998). The chancellor has the duty to
review the reasonableness of fees charged to the estate. 1d. In making a determination of such fees, the
chancellor must comply with Mississippi Code Annotated Section 91-7-299 and Uniform Chancery Court
Rules6.11 and 6.12. Section 91-7-299 provides:

The court shdl alow to an executor or administrator, as compensation for his trouble,

ether in partid or find settlements, such sum as the court deems proper considering the

vaue and worth of the estate and congdering the extent or degree of difficulty of theduties

discharged by the executor or adminigtrator; in addition to which the court may dlow him

his necessary expenses, including a reasonable attorney's fee, to be assessed out of the

edtate, in an amount to be determined by the court.
Uniform Chancery Court Rule 6.11 provides:

Every petition by afiduciary for the alowance of commissions, or for compensation for

extra services and expenses, shal show the total amount of the estate coming into his

hands, thetotal amount disbursed, the balance on hand, the nature and extent of the service

rendered and expenseincurred by him, and the total amount previoudy alowed to him on

account thereof. . . .

Uniform Chancery Court Rule 6.12 provides:

Every petition by afiduciary or attorney for the allowance of attorney's fees for services
rendered shdl set forth the samefactsasrequired in Rule 6.11, touching hiscompensation,
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and if S0, the nature and effect thereof. If the petition be for the dlowance of fees for

recovering damages for wrongful degth or injury, or other claim duethe estate, the petition

shall show the total amount recovered, the nature and extent of the service rendered and

expenseincurred by the attorney, and the amount if any, offered in compromise beforethe

attorney was employed in the matter. 1n such cases, theamount alowed asattorney'sfees

will be fixed by the Chancellor at such sum as will be reasonable compensation for the

servicerendered and expenseincurred without being bound by any contract madewith any

unauthorized persons. If the parties make an agreement for a contingent fee the contract

or agreement of the fiduciary with the attorney must be approved by the Chancdllor. . . .
1104. Astotheaward of attorney’ sfees, the chancellor should consider: (1) thetime and labor required,
the novety and difficulty of the questions involved, and the skill requisite to perform the legd service
properly; (2) the likelihood, if gpparent to the client, that the acceptance of the particular employment will
preclude other employment by the lawyer; (3) the fee customarily charged in the locdity for smilar legd
sarvices, (4) the amount involved and the results obtained; (5) thetime limitationsimposed by the client or
by the circumstances; (6) the nature and length of the professond relationship with the client; (7) the
experience, reputation and ability of thelawyer or lawyers performing the services, and (8) whether thefee
isfixed or contingent. Moreland, 716 So. 2d at 1062 (quoting Dynasteel Corp. v. Aztec Industriesinc.,
611 So. 2d 977, 986-87 (Miss. 1992)).

a. Administratrix s fee.

1105. Richardson and Turnage failed to follow any of these requirements in their request for an
adminigratrix’ sfee. Inadraft of the petition to close the estate, Richardson asked the court to award her
a fee of seven percent of the estate’s value, in the amount of $43,050. The chancellor may grant the
adminidratrix, asthe esta€e' s representative in litigation, compensation for efforts in the litigation.
1106. Here, Richardson provided no itemization of her time and efforts expended on behaf of the estate

or in pursuit of thewrongful death claim. While the record reflectsthat Richardson opened the estate, filed

seved pditions to findize the settlement of the wrongful deeth claim, and then filed another petition that
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directly contradicted the earlier petitions, there was absolutely no evidence before the chancellor to
subgtantiate the nature and extent of her services. Thus, there was no evidence before the chancellor that
would support an administratrix’ s fee award of $40,000. Accordingly, | agree with the mgority that the
chancdlor abused his discretion in awarding Richardsonan adminigtratrix’ sfeein the amount of $40,000.
b. Attorney’ s fee.
91107. Likewise, Richardson and Turnage failed to follow any of these requirements in their request for
an atorney’ sfee and expenses. The record lacks any itemization of Turnage stime and efforts expended
on behdf of the estate. In the November 29, 2000 order granting the Settlement Petition, Turnage and
other associated counsel were granted an attorney’ s fee in the amount of $263,922, forty percent of the
Settlement amount, together with the reimbursement of expensesin the amount of $17,922.20. Turnage
and the associated attorneys were fully compensated for dl fees and expenses owed for the prosecution
of the wrongful death claim. Nevertheless, Richardson asked the chancellor to award $5,496.61 for
attorney feesand expensesfor the estate. Because absol utely no evidence was presented to the chancellor
that itemized thetime, efforts and expense of the attorney and because the chancellor failed to consder the
required factors, | agree with the mgority that the chancellor abused his discretion in the award of
attorney’ s fees and expenses.
C. Proper relief to be granted - remand vs. render

1108. I dissent fromthemgority’ sdecisionto remandtheissueof adminigratrix’ sfeesand attorney’ sfees
and expenses. This decison alows Richardson and Turnage a second bite at the apple, which isawaste
of judicid resources. | would render, thereby granting no fees and expenses due to Richardson’s and

Turnage s blatant failure to follow the clear requirements of the Uniform Chancery Court Rules.
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1109. Themgority of thisCourt failsto enforceclear legd precedent and Uniform Chancery Court Rules.
The chancdllor did not have the discretion to grant an arbitrary, contingent fee award to the adminigtratrix.
Likewise, the chancdllor did not have discretion to grant an arbitrary award to the attorney or an award
of expenses, without any evidence. Thereisno legd authority for the chancdlor to grant a contingent fee
to theadminigtratrix or theattorney. Indeed, both positionsmay receive reasonabl e compensation for work
or services actudly performed.

1110. My disagreement centerson the mgority’ sdecision to remand versusrender. | find only one case
where the gppdlate courts have discussed the distinction. InMoorev. State, 755 So0.2d 1276, 1280-81
(1171 15-16) (Miss. Ct. App. 2000), we held:

The digtinction between the various grounds of reversd is important because remand of
reversed cases may raise double jeopardy concerns. Reversals based upon afinding that
the verdict is againg the overwheming weight of the evidence result in remand for new
trid. Wetz v. State, 503 So.2d 803, 812 (Miss.1987). Reversals due to tria error also
result in remand. Burks v. United Sates, 437 U.S. 1, 15, 98 S.Ct. 2141, 57 L.Ed.2d 1
(1978). Reversds based upon a finding that the evidence is insufficient to support the
verdict, however, are not remanded but are rendered. Id. at 16, 98 S.Ct. 2141.

In Burks, the court explained the double jeopardy concerns in remanding casesreversed
dueto trid error versus those reversed due to insufficient evidence. The court held:

[R]eversdl for trid error, as diginguished from evidentiary insufficiency,
does not congtitute a decision to the effect that the government has failed
to prove its case. As such, it implies nothing with respect to the guilt or
innocence of the defendant. Rather, it is a determination that a defendant
has been convicted through ajudicia process which is defective in some
fundamenta respect, e.g., incorrect receipt or rejection of evidence,
incorrect instructions, or prosecutorial misconduct. When this occurs,
the accused has a strong interest in obtaining a fair readjudication of his
quilt free from error, just as society maintains avalid concern for insuring
that the guilty are punished.

Id. a 15, 98 S.Ct. 2141 (emphasis added). Conversaly, where a caseis reversed due to

evidentiary insufficiency, the court ruled "the Double Jeopardy Clause precludes a second
trid once the reviewing court has found the evidence legdly insufficient, [thus|, the only
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just’ remedy avallable for that court isthe direction of ajudgment of acquittal.” Id. at 18,
98 S.Ct. 2141.

f111. Sincethisisnot acrimina prosecution, the concerns of double jeopardy do not exist. However,
evenin avil cases thisdidinction ill hasmerit. InKinnebrew v. Louisiana Ice Co., 43 So.2d 798, 808
(La.1949), the Louisiana Supreme Court held:

We cannot remand the case to enable the appellant to take additiona evidence as to the

rents collected because he had ample opportunity to prove these facts on the trid of the

case and we are not disposed to permit litigants to try their cases by piecemed and

continue protracted litigation astofactsthat could have been established ontheorigind trid.
1112. The same logic and reasoning should govern this case. We, as an appellate court, should not
burden the chancellor with a second consideration of thisissue. This Court unanimoudy agrees that
Richardson and Turnage failed to follow the legd precedent and the Uniform Chancery Court Rules. We
should not remand this case to dlow a party to furnish evidence which it, either negligently or intentionaly,
faled to furnish when required by law.
11113. For these reasons, | find no reason to remand this case to dlow Richardson or Turnage to now

follow the Uniform Chancery Court Rules after they conscioudy declined to follow the Rulesinitidly.

BRIDGES AND SOUTHWICK, P.JJ., AND MYERS, J., JOIN THIS SEPARATE
OPINION.
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