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DICKINSON, JUSTICE, FOR THE COURT:
. On June 20, 2002, the United States Supreme Court decided that execution of the mentaly
retarded congtitutes cruel and unusud punishment and istherefore prohibited by the Eighth Amendment to
the United States Condlitution. Atkinsv. Virginia, 536 U.S. 304,122 S.Ct. 2242,153, L.Ed. 2d 335
(2002). As a reault, numerous hopeful desth row inmates have engaged in exhaudtive reseerch ad

reexamination of their trid recordsto determinewhether theissue of mental retardetion wasraised. Many



who dam it was raisad are now goplying for leave to seek pod-conviction rdief. Thiscaseinvolvesone
such deeth row inméte.

|. Factsand Procedural History
2. Almog fifteen years ago, Ricky Chase and Robert Washington entered the home of Elmer and
Doris Hat in Hazlehurst while Elmer was avay. They overpowered Doris, bound her, and begen
ransacking the home.  During the robbery, EImer returned home and attempted to free his wife, but was
shot in the head and killed. Chase and Washington each daimed that the other was the killer and the
meastermind of the robbery.
18.  Washington pled guilty, recaived a life sentence and tedtified againgt Chase, who was tried and
convicted of capitd murder on February 28, 1990, and sentenced to death. Chase's conviction and
sentence were afirmed by this Court on direct goped. See Chase v. State, 645 So.2d 829 (Miss.
1994), cert. denied, Chase v. Mississippi, 515 U.S. 1123, 115 S.Ct. 2279, 132 L. Ed. 2d 282
rehearing denied, 515 U.S. 1179, 116 S.Ct. 20,132 L.Ed.2d 903 (1995). Theresfter, this Court set
an execution date of October 11, 1995.
4.  Sxdaysbeforetheexecution wasto be carried out, Chasefiled in the United States Didtrict Court
for the Southern Didrict of Mississppi, amoation for stay of execution and gppointment of counsd to assst
himin purauing his federd habeas corpus remedies. The Say was granted one day before the execution
was to be carried out, and atorney Cynthia Stewart, was gppointed to represent Chase. However,
ingeed of proceading in federd court, Chase returned to this Court on July 15, 1996, and filed an

Applicationfor Leaveto FileMation' toVacate Judgment and Desth Sentence, which raised fifteenissues

The type of motion Chase asked this Court to alow him to pursuein the trid court is known
by various names, including motion for writ of state habeas corpus, motion to vacate desth sentence,
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On August 7, 1997, this Court denied the Application initsentirety. See Chase v. State, 699 So. 2d
521 (Miss. 1997).

5.  Chasethenturned back to the federd courtsand filed apetition for writ of habeas corpus which
was denied by the United States Didtrict Court on January 2, 2001 (separate find judgment entered
January 19, 2001). Thedenid of federad habeas corpus wasdfirmed, Chase v. Epps, 74 Fed. Appx.
339 (5th Cir.),rehearing and rehearing en banc denied, 83 Fed. Appx. 674 (5th Cir. 2003), cert.
denied.541U.S__ (May 17,2004) (No.03-9512). Inthemeantime, theAtkins decisonwas handed
down, which prompted Chaseto filewith this Court his Successive Application For Leaveto FHleMation
to Vacate Death Sentence. 6. Ordinarily, a crimina defendant isdlowed to file only one
application with this Court for leave to proceed in the trid court with amoation for post-conviction relief.?
However, thereare narrow exceptions, one of whichiswhere“therehasbeen an inter vening decision
of the Supreme Court of . . . the United States which would have actudly adversdy afected the outcome
of his. .. sentence. . . .” MiSs. CODE ANN. § 99-39-27 (9) (Supp. 2000) (emphasisadded). Because
Atkins is such an “intervening decison,” the Application is not barred as a successive gpplication, and

isdigibleto be congdered on its merits*  After the Successve Application was filed, the State filed its

and motion for PCR, or post conviction relief. Such motions, and applications to this Court for leave to
file them, are governed by the Mississppi Uniform Post-Conviction Collaterd Relief Act, Miss Code
Ann. 88 99-39-1 to -29 (Rev. 2000 & Supp. 2003).

2MIss. CODE ANN. § 99-39-27 (9). Additionaly, the application was filed more than one year
following Chase s conviction. Therefore, unlessit falls within one of the Satutory exceptions, the
Successive Application istime barred by Miss. CODE ANN. § 99-39-5 (2) (Supp. 2003).

3The State concedes that Atkins qudifies as an “intervening decision which could possibly have
actudly adversdly affected the outcome of Chase's sentence in this case”

“In cases where successive gpplications are filed, this Court may examine the “gpplication,
motion, exhibits, the prior record, and the state' s response, together with any exhibits submitted
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response. Chase then filed aMation to Amend his Successve Application. The State followed up with
itsregponse. We now proceed to andyze the matters before us to determine whether this Court should
rule directly on the merits of Chasg's Amended Successve Application, or dlow Chesetofileit with the
trid court, followed there by an evidentiary hearing.
1. The Successive Application for Post-Conviction Relief

7. Wefird turn to Chase' s Successve Application for Pog-Conviction Rdlief, hisMotionto Amend
the Successve Application, and the State s response, and andyze eech in light of Atkins.
8.  Chase's Successve Application essantidly assartsthat Chaseis mentaly retarded and, therefore,
exempt fromthedeath pendty. The Stateisaggressively opposed to both Chase sSuccessve Application,
and his proposad moation, for saverd ressons.

1. Defidendesin the Successive Application.
19.  TheSaedlegesnumerousdefidendesin Chase's Successve Application. Wefind each should
be separately addressed.

Was the Successive Application Prepared for Chase, or a Different Prisoner?
110.  Attached to the Successve Application is Chase s proposed Mation to Vacate Degth Sentence
which Chase hopesto pursue, provided his Successive Application is successful. The proposed Maotion
to Vacate Death Sentence induded a discusson of cartain test scores, dleged testing by Dr. Mark
Zimmamean, schoal records, and testimony of a gder who refers, not to "Ricky” but, to "Ronnie”
Addtiondly, the mation dites to an atached affidavit from Dr. Mark Webb, dated February 4, 1998.

However, the motion d0 dtes to afidavits of Dr. Zimmeamean and Sandra Chase, nather of which is

therewith . . . ,” and “grant or deny any or dl relief requested in the attached motion . . . .” Miss. CODE
ANN. 8 99-39-27 (7) (a). Alternatively, this Court may “[a]llow thefiling of the motion in the trid court
for further proceedings. . . .” Miss. CODE ANN. 8§ 99-39-27 (7) (b).
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atached. The mation dso dates, “ Chase dleges that Dr. Zimmerman examined him at Parchman on
December 31, 2002.”

11. The Saeresponded to the Successve Application by dleging thet Chase (or thelawyer whofiled
the Successve Application on Chase's behdf) usad an Emergency Application filed with this Court in
January 2003 on behdf of another degth row inmate, Ron Chris Foster,> and smply substituted Chesg's
name for Foder'sin thetext of the Application. According to the Sate,"[n]one of the factud information
contained in this propased mation relaes to Ricky Chase - it isdl copied verbaim from the Foster
112.  Asadditiond support for itscontention that Chase' s Successve Application was not prepared for
Chase, the Satefiled the affidavit of Mary Tucker, property officer a theMississippi Correctiond Fadility
located a Parchman. Tucker’ saffidavit Sated thet she hed reviewed theinmate visit records, and thét Drr.
Zimmeamen did nat visit Chase on December 31, 2002. This, the State dams, supportsitsdlegation that
counsd for Chase used the petition filed on behdf of Fogter, and subgtituted Chasdl's name for Fodter's
113.  Apparently, after sudying the Sate sdlegaions for goproximatey six weeks, counsd for Chase
found them to be meritorious. On September 3, 2003, Chase filed a Maotion to Amend Successive
Applicationfor Leaveto Flefor Pog-Conviction Rdlief. Attached thereto wasthe Amended Successve
Application and anew (unsgned) Mation to Vacate Degth Sentence. In the Mation to Amend, counsdl

dated that she “inadvertently failed to remove severd paragraphs spedific to the Fogter petition.. . . "

®In January, 2003, Chris Foster filed an gpplication for post-conviction relief, cdaiming that he
was mentally retarded and, therefore, protected by Atkins from execution. This Court remanded the
matter to the circuit court on the issue of his dleged mentd retardation. Foster v. State, 848 So. 2d
172 (Miss. 2003).



14. By way of atempted explanation, Chasgs atorney, Cynthia Stewart, damstha she had not had
sgnificant involvement in Chases case prior to filing the maotion.  Characterizing Stewart's dam as
“digngenuous,” the Sate points out Stewart’s condgderable involvement, induding thet she was‘sole
counsd for Chase on Sate post-conviction review.®
f15. The Mation to Amend daims that the anendment will not prjudice the State, and that “[fhe
amendment is necessary in the interest of judtice to correctly date the facts on which Chase rdiesin his
Atkins dam.” Weagree

Did Chase Fail to Comply With the Requirements of Miss. CODE ANN. § 99-39-11
37
16. The Sae ds0 urges us to find that Chese falled to veify the documents pending before us
Soedificdly, the State damsthat the successve goplication filed by Chasefailsto comply withthe dictates
of Miss. Code Ann. § 99-39-11 (3), which Sates:

(3) Themation shdl be verified by the oeth of the prisoner.

The Sate informs us that it finds “no verification by Chase’ of the “mation to amend or the atached

gpplication or proposed petition.”

There can be no doubt that the legd profession in generd, and trid counsd (plaintiff and
defense) and the judiciary in particular, have come under serious attack in Missssppi and, redly, the
entire country, in the last decade. Many, claming they see lack of integrity and honor, have lost
confidence in the system itself. This Court acceptsits share of the blame for falling to require gtrict and
faithful compliance with the ethica and professiond responghilities of those entrusted with the privilege
of practicing law and serving in judicid office.

The counsd and trid judgesinvolved in severa recent cases were placed on notice thét,
following a short warning period, thet will change. This Court will begin grictly enforcing the obligetions
of fiddity to the law and commitment to the oath, when practicing law and serving in the judiciary. We
take this opportunity to serve notice that the warning period will soon end.
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117.  We find no reguirement of veification in Miss. CODE ANN. 8 99-39-11(3). Nor do wefind
anywhere any requirement of verification of an gpplication to this Court for leave to proceed in the trid
court, or of amation to amend the gpplication. However, veification of the Mation to Vacate Degth
Sentenceisrequired by Miss. CODE ANN. §99-39-9(3). Although Stewart did not evensgntheMation
to VVacate Degth Sentence attached to the Successve Application, shedid sgntheMotionto Vacaie Degth
Sentencedtached tothe Motion to Amend the Successive Application. However, theverification required
by satute was not induded, and Stewart did not sign the Cetificate of Sarvice

118. Theprovisonsof Miss. Code Ann. § 99-39-27(2) (Supp. 2003), clearly require the petitioner to
attach to the Application (and any successive gpplication) filed with this Court, “the origind and two (2)
executed copies of the mation proposed to befiledinthetrid court . ... Sinceveification of theMation
to Vacate Degth Sentence isSautorily required, execution of the mation isnot complete until it isverified.
Absent “substantial compliance” withthereguirementsof Miss. CODE ANN. § 99-39-9(4) (Supp. 2003),
a prisoner sentenced to degth faces possble dismissd of his goplication and mation. Id.

119. Thsovesgnt isinexcusable particularly in adesth pendty case. Neverthdess we seenathing to
be gained in this particular case by returning theMaotion and Application for verification, and weareloahe
to dismissChasg sApplication and Maotion dueto erorsby hiscounsd. See Puckett v. State, 834 So.
2d 676, 678 (Miss. 2002) (when aparty is prohibited from exerasing right to proceed by drcumstances
clearly beyond his control, and due process and fundamentd faressissuesare presat, rdief isjudtified).
We therefore now proceed to evaduate the Mation to Amend Successive Application and the proposed
Moation to Vacate Desth Sentence.

120. Theargument presented by Chasgscounsd in support of the Mation to Vacate Degth Sentence,

isasfdlows



Ricky Chase medtsthe test for mentd retardation under any sandard. Dr. Mark Webb,
who was the origind expert on Chasg's first post-conviction petition, evauated Chase's
medicd recordsfor mentd retardation. Webl'saffidavit reportsthet Ricky Chaseismildly
mentaly retarded with a 77 on the verbd, but only a 64 on the performance part of the
test, indicating mild [mental] retardation and alearning disability. . . . Therecordsreviewed
indude medica records from Hardy Wilson Memorid Hospitd, recordsof Dr. Ray Pate
and records of apsychologica examingtion done by Dr. John Parry. Thus Chase meets
dl three of the ariteriausad in dl of thetestsdited by the Courtin Atkins. Theconduson
is inescapabler Ricky Chase cannot be sentenced to death condstent with the Eighth
Amendment and Atkins.

21. Counsd for Chase supportsthe Mation to Vacate Death Sentence with the affidavit of Dr. Webb,
damingtha Dr. Webbwas“the origind expert on Chase sfirg post-conviction petition....” However,
Dr. Webb' s dffidavit is dated February 4, 1998, Sx months after this Court denied Chase's “fird pogt-
convictionpdtition.” See Chasev. State, 699 S0.2d 521 (Miss. 1997). Therefore Dr. Webb' saffidavit
could not have been previoudy submitted to this Court. Since this misrepresentation does not affect
Chasg' s subgtantive argument, we find it to be harmless as to Chese.

22. Dr. Webb isa practicing psychiatrist who was requested to “review Chasg s medicd recordsin
order to give an opinion with regard to Ricky Chasg's mentd functioning.” Dr. Webb reviewed: (1)
“Chasg' smedicd recordsfrom Hardy Wilson Memoaoria Hospitd,” (2) “therecordsof anexaminaiongiven
by Dr. Ray Pae” and (3) “the records of a psychologica evaduation done by Dr. John Perry.”

123.  Based upon hisreview of those records, Dr. Webb provides the following opinions:

1 Chase scored a 77 on the verbd portion of the WAISR but
only a64 on the performance portion of the test.

2. The difference of thirteen pointsisindicaive of alearning
disshility aswel as adefidency in adaptive behavior.

3. Chasg s parformance on the sub-parts of the WAISR, that
difference being gregter than 10%, isSgnificant.

4. Ricky Chese suffersfrom mild mentd retardetion.



5. Chasewould be easily swayed by personsin authority.

6. Chasgl sdisdhiliieswould cdl into question the veracity of any
datement that Chase made under dress.

7. Chasgl sdishilitieswould cdl into question his aaility
to meke aknowing and voluntary Satemett.

24. Findly, Dr. Webb dates, “to areasonable degree of psychidric certainty” thet further evauation
of Chaseisnecessary, and that, in order to evauate Chasgs disahility, hewould need to interview Chase,
review additiond medicd records, perform afull medicd and legd history, and conduct reseerchintothe
psychologicd and psychometric aspects of the materids presented by counsd for Chese
125. The Sate, not impressed with the presentation or argument advanced by Chase, responds with
sverd aguments

The Sate’ s Attack on Chase’ s Factual Presentation.
126. Thefird isthat Chase*hasnot made asuffident showing” for remand, and heisnot entitled to en
Atkins hearing, because "merdy daiming to be mentdly retarded does not suffice” Assupport, we are
directed to Johnson v. State, 508 So. 2d 1126 (Miss. 1987), where Johnson, a desth row inmete,
attempted to gop hisimminent execution by daminginsanity under M1ss. CODE ANN. §99-19-57 (2)(b).
Johnsonatached to hismoationtheafidavitsof adinica psychologis and apsychiarist. Without discussing
the contents of the effidavits, this court, sated that Johnson “failed to establish to areasonable probability
that he is presently insane”  Accordingly, this Court found that Johnson “fdl short of the evidentiary
showing required of a proponent of thisdam.” Johnson, 508 So. 2d at 1127.
127.  Although Johnson may be persuesive in future casss, it involved adam of insanity, wherein the
law has been sitled for many years: The defendant and his counsd were on natice of the requirements

of law long before thetrid. Here, naither Chase nor his counsd could have known theholdingin Atkins
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prior to trid. Nor did they have benfit of the procedurd guidance offered in thisopinion.  Therefore,
Johnson isingpposte here.

The State’ s Attack on Dr. Webb.
728. The Sate next turns to Dr. Webb, taditly conceding that he daims Chase is mentdly retarded.
Neverthdess, the State attacks the credibility of his opinion, and the gppropriateness of his affidavit,
pointing out five “deficdendes’ that we are urged to consder. They arethat Dr. Webb:

8. has never seen, examined or tested Chase;

9. Isapsychiarig, rather than a psychologis;

10. falstoidentify any Sngle areaof defidency in spedfic adgptive behaviors

11.  offersonly condusory datementsin his fidavit;

12. doesnot datethat Chase's damed defidencies manifested prior to age eighteen.
129. Theseaevdid points and, no doulbt, will be repeated to thetrid judge at the hearing. However,
as ated supr a, our functionin thiscase, giventhelack of naticeto Chase of theAtkins decison, aswel
as the unavailability to Chase of the procedurd reguirements discussad infra, is to determine whether
Chase is entitled to a hearing, rather than to weigh the credibility of evidence to be presented a thet
hearing.
130. Thatisnot to say that wearewithout authority to dedidethe merits of asuccessve goplicationand
amotion for pos-conviction reief. See MiIsS. CODE ANN. 8§ 99-39-27 (7) (Supp. 2003) (Supreme
Court, in its discretion, may grant or deny any or dl rdief requested in the atached mation, or dlow the
filing of themation in thetrid court).
131.  Here wefindthet due processreguires usto dlow the motion to befiled inthetrid court, enabling

Chase and the State to fully present to the trid judge evidence asrequired by Atkins.
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132. Havingattacked the credibility of the opinionsoffered by Dr. Webb, the State addressesthe three-
prong test for mentd retardetion.

The Sate’ s Attack on Chase’'s Claim of Mental Retardation: Criterion A —
Subaverage Intellectual Functioning.

133.  Both ddfinitions of mental retardation dited in Atkins discuss subaverage intdlectud functioning.
This criterion is meesured by what is commonly referred to as intdligence quatient, or “1Q.”” The State
concedes that, as tested® by Dr. Pary, Chasesfull scdelQ of 71 iswithin the range of possble mentd
retardation. However, the State dites the American Psychiatric Assodiaion, Diagnodtic and Staigtica
Manud of Mentd Disorders IV (4" Edition, 1994)° for the proposition tha a diagnosis of mentd
retardation requires evauation of bath 1Q and adaptive functioning.

Thus itispossbletodiagnoseMentd Retardationinindividudswith |Q sbetween 70 and

75 who exhibit Sgnificant defidtsin adaptive behavior. Conversdy, Mentd Retardation

would not bediagnosad inanindividud withan 1Q lower then 70if thereareno Sgnificant

Oefidts or impairmentsin adgptive functioning.
DSM-IV, a 40. Saed differently, personsin the upper (cutoff) 1Q rangeof 71to 75, must haveexhibited

significant defidts in adaptive behavior for a legitimate diagnogs of menta retardetion. Conversdy,

’Although we do not endorse or require that experts use any particular test for determination of
1Q, we note that Atkins cited, with gpprova, AAMR, Mentd Retardation: Definitions, Classfication,
and Systems of Supports 5 (9th ed. 1992), for the propostion that the Wechder Adult Intelligence
Scaestest (WAISHII) isthe " standard instrument in the United States for assessing intellectua
functioning.” Atkins, 536 U.S. at 309 n.5. See also Russell, 849 So. 2d at 148, which
acknowledges the WAIS, Form R, for measuring full scae1Q.

8Dr. Perry tested Chase using the WAIS-R.

°Commonly referred to as DSM-IV. This manua provided the definition of mental retardation
adopted by the American Psychiatric Association, and cited in Atkins. See Atkins, 536 U.Sat 308
n.3, citing Mentd Retardetion: Definition, Classfication, and Systems of Support 5 (9th ed.1992)
(discusedinfra.).
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persons with lower 1Q's, but no Sgnificant imparment in adgptive functioning, may not be mentaly
retarded & dl.

34.  Other than pointing out that Dr. Perry stated Chase “did not seem to be performing hisbest” on
the tedts the State offers no argument to rebut Chase's daim that his Full Scde 1Q of 71 indicates
subaverage intdlectud functioning, and iswithin the range which can indicate mentd retardation.

The State’ s Attack on Chase’s Claim of Mental Retardation: Criterion B —
Sgnificant Limitations in Adaptive Functioning.

135.  The second requirement for mentd retardetion, according to Atkins, isafinding of “sgnificant
limitations in adgptive functioning inat leest two . . . kill aress. .. .” Atkins, 536 U.S. & 308 n.3. Itis
in this area that the Sate launches its mogt passonate atack. The State begins by conceding thet Dr.
Webb dams Chase has a ddficiency in adaptive behavior. However, Dr. Webb falstoidentify fromthe
spedific adaptive behaviors liged in Atkins, any single spedific area (much less two spedific aress, as
required by Atkins) of deficency. This damsthe State, renders Dr. Webb' saffidavit totaly condusory
ontheissue of Chase' s possible mentd retardation and further demondratesthet Dr. Webb' seffidavit “is
not of the qudity or kind” useful inthiscase

136. Contrading the dearth of evidence that Chaseis mentally retarded, the State directs our atention
totheopinionsof John W. Parry, Ph.D., apsychologigt, and Ray PaeM.D., apsychiarig, both of whom
provided opinionsto trid counsd. Those opinions were discussad in great detall in this Court’s opinion
on Chasg sdam of ineffective assstance of counsd. Chase, 699 So. 2d at 527-29. For our purposes

here, suffice it to say thet neither doctor spedificaly found Chase to be mentally retarded.
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137.  The State provides us with a greet ded of what it characterizes as evidence that Chase is not
Oefident in adaptive functioning, beginning with an andysis of Chasgstesimony  trid, at the Suppresson
hearing, a the hearing on the mation to revoke change of venue, and at the quiilt phese of thetrid.

138.  Numerous portions of Chasgstestimony are cited to demondirate that Chase spesks and reasons
too wdl to be mentdly retarded. Certain words, phrases, andogies, and "detailed, coherent and lengthy
responses' are pointed out.

139. The State points to numerous examples where Chase read well, spoke well, reasoned well,*°
providedlengthy,** complicated ansersto questions and “ demondratedingght into hislife, thecrime, and
the Stuation hewasin.” The State then offered its opinion thet “[m]entally retarded people do not have
thistype of ingght into their Stuation.”

140. TheSaeoffersother evidencethat Chasedoesnot suffer severelimitationsin adaptivefunctioning.
He was never in gpecid education dasses, never faled agrade in schoal, and played quarterback onthe
footbdl team. He completed awe ding coursewith the Job Corps, becameacertified welder, and worked
asaweder and, when he waan't welding, he did yard work and washed cars

141.  FAndly, the State obsarvesthat Chase cooked for hismother, had agirlfriend and other friends and
hed no ddfiditsin hissodid ills

2.  Agan, whiledl of thesearguments if properly offered and admitted, would certainly be persuesive
and interesting to thetrid judge & the hearing, it isour function here only to determinewhether to dlow the

hearing to take place.

For ingtance, Chase testified, “1 didn’t fed like | had the right to give permission to search
somebody else’s car.”

"For ingtance, one of Chase's answers required four pages of transcript.
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The State’ s Attack on Chase’ s Claim of Mental Retardation: Criterion C —
No Manifestation of Retardation Prior to Age Eighteen.

143.  Asafind assault on Chasgs dam to Atkins protection, the State points out that Dr. Webb's
opinion does not addresswhether Chase sdaimed defidendesinintdlectud functioning menifested prior
to age eghteen, as required by both definitions of “mentaly retarded” adopted by this Court in Foster
and Russell.®* See Atkins, 536 U.S. at 308 n.3, citing Mentd Retardation: Definition, Classification,
and Systems of Support 5 (9th ed. 1992) (discussad infra).

4.  We agree that the fallure to provide evidence that mentd retardation manifested prior to age
elghteen would be fatd to Chasg'sMation to Vacate Death Pendlty.

II. IsRicky Chase entitled to Eighth Amendment Protection under Atkins?
The Issue Before Us.

M5. Theonly issuein Chasg sMation to Amend Successive Application ishisdam that, because he
IS retarded, he cannot condtitutionaly be executed. However, we rdterate thet theissue before this Court
in this case is Somewhat different. 1t isnat our function to determine whether Chaseis mentaly retarded.
We are required to determine whether to dlow Chaseto amend his Successive Application, and proceed
in the trid ocourt with his Mation to Vacate Degth Sentence, that is to say, his daim that he is mentaly

retarded.

2Foster, 848 So. 2d at 175. See n.4 and accompanying text, supr a.

BRussell v. State, 849 So. 2d 95, 149 (Miss. 2003). Willie C. Russdll was convicted of
capital murder, and sentenced to death. On direct apped, this Court affirmed. On motion for post-
conviction rdlief, Russell claimed to be mentaly retarded. This Court granted Russell |eave to proceed
inthetrid court for an Atkins hearing on the issue of his dleged mentd retardation and possible
exemption from the deeth pendty. Russell and Foster, were decided by this Court on the same day
under separate opinions, both penned by Presiding Justice Waller.
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6. Inarivinga our decison to grant the Successve Application and remand for a hearing, we teke
into account the fact that Chase had no reason to know a thetime of his trid that a determination by the
trid court that he was mentally retarded (even dightly) would oare him the degth pendty. Additiondly,
Chase fdls into the limited dass of prisoners who filed their mations for an Atkins hearing prior to
recaving procedurd guidance from this Court.
47.  Thus because he has arguably demondrated that his1Q fdls within the range of passble menta
retardation, and because he has presented an affidavit which assartsthat he suffersfrom“mild retardation,”
we cannot conditutiondly deny Chasethe opportunity to present theissueto thetrid court. Itisat thetrid
court that dl of the arguments presented by the Statewill beweighed dong with other evidence presented,
and afind determination will then be mede asto whether Chase is mentdly retarded and, thus, indigible
for execution.

I11. TheAtkins Decision.
148.  Inorder tofulfill our obligation to provideguidanceto counsd and our trid courts wenow address
the Atkins decison, the definition of mentd retardation to be used in our courts, and the procedureto be
used for Atkins dams
149. We are bound by oath to ensure that this Court and our trid courts remain within Congtitutiond
limits This requires more then amechanica goplication of the Atkins decison. Therefore, we begin by
caefully evauaing, nat only thehddingin Atkins, but dso the United States Supreme Court’ sbassand
reasoning for thet halding.

The Eighth Amendment to the United States Constitution.
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150. Atthecoreof theAtkins decisonisthe Eighth Amendment to the United States Condtitution. The
deceptively smplewording of that amendment is “Excessve ball dhdl not be required, nor excessvefines
imposad, nor arud and unusud punishmentsinflicted.” U.S. Cond. amend. VIII.
51. Ths conditutiond limit on governmenta power to punish has been utilized by the courts on
occason to terminate crud, brutd practices, and to reverse disproportionate and unjust sentences of
incarceration.  Some examples indude a life sentence under aredidivigt datute, where the crimes were
shoplifting two cans of sardines, and steding the money to pay for them; * and handcuffing aprisoner who
was dready subdued to a hitching post for seven hours without water.*®
152.  Although the Eighth Amendment has been gpplied to these, and numerous other non-capitd
prosecutions, its gpplication to capital cases has been the most controversd.

National Consensus.
153. There arefew ingances where the courts |ook to public opinionfor guidance. However, inorder
to goply the Eighth Amendment to a given drcumstance, acourt must necessatily determine that which is
“crud and unusud.” Thus, the Atkins Court followed the longgtanding requirement thet the Eighth
Amendment “draws its meaning from the evolving standards of decency that mark the progress of a
meturing soady.” Atkins, 536 U.S. a 311-12 (citing Trop v. Dulles, 356 U.S. 86, 78 S. Ct. 590, 2
L.Ed.2d 630 (1958)).
54. Thistask of discerning “evolving dandards’ is not an easy one. The U.S. Supreme Court has
consgently hed that evolving sandards of decency are mogt rdiably learned by looking to legidation

enactedintheseverd dates. Penryv. Lynaugh, 492 U.S. 302, 331, 109 S.Ct. 2934, 106 L .Ed.2d 256

“Ashley v. State, 538 So. 2d 1181 (Miss. 1989).
15 ope v. Pelzer, 536 U.S. 730, 122 S.Ct. 2508, 153 L. Ed. 2d 666 (2002).
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(1989). Thereason thisis 0, as explained by the Atkins mgority, isthat the enactments of the various
legidaures are the * dearest and most rdiable objective evidence of contemporary vaues” Atkins, 536
U.S. a 312 (ataions omitted). This gpproach was further judtified by Chief Judice Rehnquidt in his
dissent.

Thereasonweastribe primecy tolegidativeenactmentsfollowsfromtheconditutiond role
legidaturesplay in expressing policy of aState. “[IJn ademocratic odety legidatures, not
courts, are condtituted to respond to the will and consequently the mora values of the
people” Gregg v. Georgia, 428 U.S. 153, 175-176, 96 S.Ct. 2909, 49 L.Ed.2d 859
(1976) (joint opinion of Stewart, Powel, and STEVENS, 1J)) (quoting Furmanv. Georgig,
408 U.S. 238, 383, 92 S.Ct. 2726, 33 L.Ed. 2d 346 (1972) (Burger, C.J,, dissenting)).
And because the spedifications of punishments are “peculiarly questions of legidative
policy,” Gore v. United States, 357 U.S. 386, 393, 78 S.Ct. 1280, 2 L.Ed.2d 1405
(1958), our cases have cautioned agang usng “the aggis of the Crud and Unusud
Punishment Clause* to aut off the norma democratic processes, Gregg, upra, & 176, 96
S.Ct. 2909 (quoting Powdl v. Texas, 392 U.S. 514, 533, 88 S.Ct. 2145, 20 L.Ed.2d
1254 (1968) (plurdity opinion)).

Atkins, 536 U.S. at 323 (Rehnquit, C.J, dissenting). The Chief Justice further explained that sentences
imposed by juries, dthough not afforded the sameweght, areimportant indicators of contemporary vaues.
|d.®
1B5. Havingthusset forth how contemporary stlandards of decency are discarned, theAtkins mgority
andyzed State legiddtive action regarding the degth pendty for retarded persons. Thefalowing timeline
can be drawn from the opinion:

a Prior to 1986, there exiged no legidative action regarding “the suitability of

imposng the deeth pendty on mentdly retarded offenders .. " Atkins, 536
U.S a 313.

15The Court pointed out that contemporary values have, in the past, served to reguire abolition
of the death pendty as a punishment for rape of an adult woman, Coker v. Georgia, 433 U.S. 584,
593-96, 97 S.Ct. 2861, 53 L.Ed.2d 982 (1977), and “for a defendant who neither took life, attempted
to tekelife, nor intended to take life” Enmund v. Florida, 458 U.S. 782, 789-93, 102 S.Ct. 3368,
73 L.Ed.2d 1140 (1982).” Atkins, 536 U.S. at 312.
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b. In 1986, amentaly retarded murderer in Georgiawas executed. 1d.

C. That same year, dthough not condtitutiondly required to do s0,' the Georgia
legidature, for the fird time, enacted a Satute which prohibited execution of
mentaly retarded prisoners. 1 d., at 313-14, citing Ga. Code Ann. 17-7-131())
(Supp. 1988).

d. In 1988, Congress exduded mentdly retarded personsfrom itslegidation which
reindated the federd desth pendity. | d. at 314.

e In 1989, Maryland enacted adatute Smilar to Georgiads Md. Ann. Code, Art.
27, 8412(f)(2) (1989).

f. In 1990, Kentucky and Tennessee became the third and fourth States to enect
legidation which prohibited execution of mentaly retarded parsons.

g In 1991, asmilar datute was enacted in New Mexico.

h. In 1993 and 1994, smilar Satutes were enacted in Arkansas, Colorado,
Waghington, Indiana, and Kansss.

I IN1994, Congress expanded its degth pendty legidation, and again exempted the
mentdly retarded. 1d.

J- In 1995, New York reindated the degth pendty, but exempted the mentaly
retarded.

K. “Nebraskafollowed suitin 1998 1d.

l. In 2000 and 2001, Imilar satutes were enacted in South Dakota, Arizona,
Connecticut, Horida, Missouri, and North Carolina

m In 2001, smilar legidation passad the Texas House and Senate, but was vetoed
by Governor Parry, who sated: “We do not execute mentdly retarded murderers
today.” |d. (citation omitted).

1n 1989, the U.S. Supreme Court held that, under certain conditions, mentaly retarded
persons could be executed. Penry v. Lynaugh, 492 U.S. 302, 331, 109 S.Ct. 2934, 106 L.Ed.2d
256 (1989). The Atkins Court pointed out, however, that in 1989, only two legidatures, * ‘even when
added to the 14 States that have rejected capital punishment completely, do not provide sufficient
evidence at present of anationa consensus ” Atkins, 536 U.S. a 314 (citing Penry, 492 U.S. at 334,
109 S.Ct. 2934).
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156. Inaddition to the above, the Atkins Court pointed out that no State hed passed “legidation
reingtating the power to conduct such executions. . . .”l d. at 316.

157.  Asfurther evidence of the nationd consensus, the legidaures of the States ated above “voted
ovawhdmingly infavor of theprohibition,” I d., and asafind judtification, evenin Stateswith no prohibition
agang executing the mentdly retarded, it isrardy carried out. 1 d.

158.  Accordingly, the Atkins mgority held that, Snce a nationd consensusexisswhich disgoproves
the execution of thementdly retarded, “ degth isnot asitable punishment for amentaly retarded crimind.”
Id. a 321. The Court further dated, “We therefore conclude that such punishment isexcessiveand that
the Conditution * placesasubdtantiveresriction onthe State! spower totekethelife’ of amentaly retarded
offender.” 1d. (citation omitted).

159. Inadditiontoitsdiscusson of the nationd consenaus, the Atkins mgority presented a detailed
judtificationand vaidetion of what it percaivesto bethe nationd consensus. The Court sated that thetwo
penologicd purposes served by the deeth pendty are retribution and deterrence. | d. a 319. These
purposes cannat be met by the execution of mentdly retarded parsons. 1d. Furthermore, the Atkins
mgority pointed out that mentaly retarded persons are paticulaly vulnerable to the risk of fdse
confessons and poor performance as witnesses presanting mitigating drcumdances. 1d. The mgority
further dated that mentally retarded defendants “may be less abdle to give meaningful assstance to thar
counsd and aretypicaly poor witnesses, and their demeanor may crestean unwarranted impression of lack
of remorsefor thar crimes” 1d., at 320-21.

160.  Thetwo dissanting opinionstook strong issuewith the mgority’ sviews concerning both anationa

consensus, and percalved judification for it. Neverthdess, unpersuaded by the dissents, the mgority held
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that mentdly retarded persons are exempt from capitd punishment. Atkins, isthelaw, andwearebound
to goply it to cases which come before this Court.

The Scope of Atkins.
161. Tofully gopreciae and accept that Atkins exemptsall mentdly retarded persons -- even those

who are minimaly mentaly retarded -- fromexecution, a careful reading of the mgority opinion, aswell
as both dissants, isrequired. This is S0 because of ambiguous Satements in the mgority opinion which
aopear to conflict with other atements in the mgarity opinion, and with the understanding of the mgority
holding as expressad by Chief Justice Rehnquist and Judtice Scdiain dissant.
162. After making the case that a nationd consensus exids to exempt the mentaly retarded from
execution, the Atkins mgority Sated:
To the extent there is serious disagreement about the execution of mentadly retarded
offenders it is in determining which offenders are in fact retarded. In this case, for
indance, the Commonwedth of Virginia disputes that Atkins suffers from menta
retardation. Not all people who claim to be mentally retarded will be so
impaired astofall within therange of mentally retar ded offender sabout
whom there is a national consensus. As was our goproach in Ford v.
Wainwright, 477 U.S. 399, 106 S.Ct. 2595, 91 L.Ed.2d 335 (1986), with regard to
insanity, “we leave to the Statg(s) the task of devel oping gppropriate waysto enforcethe
conditutiond redtriction upon [their] execution of sentences” 1d. at 405, 416-417, 106
S.Ct. 2595.
Atkins, 536 U.S. a 317 (footnote omitted) & (emphasis added). If one accepts on its face the

emphaszed language, then it mud follow that the persons to whom this Satement gpplies are, in fadt,
mentally retarded, but not S0 retarded asto fdl within the “national consensus’ range. Stated differently,
the satement impliesthat mentally retarded persons can conditutiondly be executed, solong asthey don't

fdl within the range “about whom thereisanationd consenaus”

20



163.  However, other gatementsin the decison indicate thet the Court found no reason to disagree with
the proposition that “ degth isnat asuitable punishment for amentallyretarded criminal .” Atkins,
536 U.S. at 321 (emphedssadded). The Court further dates, “We are not persuaded thet the execution
of mentally retarded criminalswill messurably advance the deterrent or the retributive purpose of
the death pendty.” 1d. (emphass added); “[T]he Conditution ‘ places a subgtantive redriction on the
Sate' s power to takethe lifé of amentally retarded offender.” 1d. (emphassadded) & (ditation
omitted).

64. Addtiondly, the Satutes enacted by the various States, and cited by the mgority, draw no
didinction asto degrees of mentd retardation and, thus, dl mentaly retarded personsin those States are
exempt.

165.  Asafind confirmationthet theAtkins mgority intended to grant the Eighth Amendment exemption
to even the most margindly mentally retarded persons, regardless of degree, the two dissanting opinions
dealy assumeasmuch. Judtice Scdialamented what he understood to be the mgority’ s condusion “thet
no one who is even dightly mentdly retarded can have sufficient “mord respongibility to be subjected to
capitd punishment for any aime”  Id. a 339 (Scdia, J, dissenting, joined by Rehnquigt, CJ, ad
Thomeas, J). Chief Justice Rehnguist, soin dissent, complained that the mgjority had used faulty detaand
imprecise methodology in supporting its condudon “that a netiond consansus has developed agang
impodng the death pendty on dl mentaly retarded defendants. . . *  1d. a 328 (Rehnquis, C.J,
dissenting, joined by Scdiaand Thomas, 10).

166. Accordingly, we condude the Atkins mgority granted Eighth Amendment protection from
execution to dl mentaly retarded persons

Who is Mentally Retarded?
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67. The Atkins Court I€eft to the States “the task of developing appropriate ways to enforce the
condtitutiond redtriction upon [their] execution of sentences” 1d. a 317. As previoudy discussed,

numerous Stateshave dready done So by legidaive enactment. Mississippi, however, hasno Satiutewhich
prohibits the degth pendlty for the mentdly retarded. 1t is of course, the prerogdive of the Missssppi
Legidature to join, or not join, those States which have enacted such legidation, and whose Satutes st
forththe definition of mentd retardation to be gpplied in their respective States to the Satutory prohibition.
Absnt such legidative enactment, however, it fdls upon this Court to sa the limits and define the
procedurewhichwill safeguard the Eighth Amendment protection of mentally reterded persons asrequired
by Atkins.
168.  Inorder to fulfill this reguirement, we must provide adefinition of mentd retardation to be used in
our courts.
169. The Atkins mgority dited, with goprovd, two pedific, dmog identicd, definitions of “mentd
retardation.” Thefirg was provided by the American Associaion on Mentd Retardetion (AAMR):
Mental retardation refeas to subdantid limitations in present fundtioning. It is
characterized by sgnificantly subaverageintdlectud functioning, existing concurrently with
related limitations in two or more of the falowing goplicadle adaptive <kill arees
communication, sdf-care, community use, sdf-direction, hedth and safety, functiond
academics, lesure, and work, Mentd retardation manifests before age 18.
Atkins, 536 U.S. a 308 n.3, citing Mentd Retardation: Definition, Classfication, and Sysems of
Support 5 (9th ed.1992). The second was provided by The American Psychiatric Assodiaion:
The essantid feature of Mental Retardetion is Sgnificantly subaverage generd intdlectud
functioning (Criterion A) that is accompenied by dgnificant limitations in adgptive
fundioninginat leegt two of thefallowing skill areas communication, saf-care, homeliving,
socid/interpersond kills, use of community resources, self-direction, functiond academic
ills work, leisure, hedth, and safety (Criterion B). The onset must occur before age 18

years (Criterion C). Mentd Retardation has many different eiologiesand may be seenas
afind common pethway of variouspethologica processesthat affect thefunctioning of the

22



central nervous sysem.” Diagnodtic and Satidicad Manud of Menta Disorders 39 (4th
€d.2000).

| d.
70. The Diagnogic and Statidtical Manud of Mentd Disorders, from which the American Psychiatric
Assodidion definition is quoted, further datesthat “mild” mentd retardation is typically used to describe
persons with an 1Q leve of 50-55 to goproximatdy 70. | d. a 42-43. The Manud further provides,
however, that mentd retardation may, under certain conditions, be present in an individud with an 1Q of
upto75.18 1d. a40. Additiondly, According to theAtkins mgority, “[i]t isestimeted thet between 1 and
3 percant of the populaion hasan 1Q between 70 and 75 or lower, which istypically considered the
cutoff 1Q score for the intdlectud function prong of the menta retardation definition.” 1d. citing 2
Kaplan & Sadock’s Comprehendve Textbook of Psychiatry 2952 (B. Sadock & V. Sadock eds 7th ed.
2000) (emphasis added).
71. Thexadefinitionswere previoudy adopted and goproved by this Court in Foster v. State, 848
S0. 2d 172 (Miss 2003). This Court further held in Foster that

the MinnesotaM ultiphasic Persondity Inventory-11 (MMPI-11) isto beadministered snce

its associated vdidity scales make the test best suited to detect mdingering. . . . Foder

must prove thet he meets the gpplicable standard by a preponderance of the evidence. .

.. Thisissue will be congdered and decided by the circuit court without ajury.

Id. at 175.

18This point is conceded by the State. However, 1Q, done, does not determine mental
retardation. According to the DSM-1V, “it is possible to diagnose Mental Retardation in individuas
with Q' s between 70 and 75 who exhibit significant deficits in adaptive behavior. Conversdy, Mentd
Retardation would not be diagnosed in an individua with an IQ lower than 70 if there are no significant
deficits or impairments in adaptive functioning.
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72. These ddfinitions, goproved in Atkins, and adopted in Foster, together with the MMPI-11,°
provide a dear gandard to be used in this State by our trid courts in determining whether, for Eighth
Amendment purposes, a aimind defendant is mentdly retarded.  The trid judge will make such
Oetermingtion, by a preponderance of the evidence, after recaiving evidence presented by the defendant
and the Stete.

Procedureto be used.
173.  Having egablished the definition of mentd retardetion to be used for purposes of Eighth
Amedment protection to mentally retarded defendants, we now turn to the procedure to be used in
reaching a determingtion of mentd retardation.
74.  We hold that no defendant may be adjudged mentdly retarded for purposes of the Eighth
Amendmert, unless such defendant produces, & a minimum, an expert who expresses an opinion, to a
reasonable degree of certainty, that:

1 The defendant is mentaly retarded, as that term is defined by the American
Asodiationon Menta Retardation and/or The American Psychiatric Assodiation;

2. The defendant has completed the MinnesotaMulti phasic Persondity Inventory-11
(MMPI-11) andlor other amilar tests, and the defendant is not mdingering.

175.  Such expeat must be alicensad psychologist or psychiarigt, qudified as an expart in the fidd of
assessng mentd retardation, and further qudified as an expart in the adminidration and interpretetion of

tegts, and in the evauation of persons, for purposes of determining mentd retardation.

¥Although this Court has identified the MMPI-11 as atest that should be given, we now claify
our position by stating that the expert should use the MMPI-I1, and/or any other tests and procedures
permitted under the Mississippi Rules of Evidence, and deemed necessary to assist the expert and the
trid court in forming an opinion as to whether the defendant is maingering.
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176.  Uponmedting thisinitid requirement to go forward, the defendant may presant such ather opinions
and evidence asthetrid court may dlow pursuant to the Missssppi Rules of Evidence
77. Therediter, the State may offer evidence, and the matter should proceed as other evidentiary
hearings on mations
178. At the condudon of the hearing, the trid court must determine whether the defendant hes
edablished, by a preponderance of the evidence, that the defendant is mentdly retarded. Thefactorsto
be consdered by the trid court are the expert opinions offered by the parties, and other evidence if
limitations, or lack thereof, in the adaptive skill aressliged in the definitions of menta retardation gpproved
inAtkins, and discussed above. Upon making such determination, the trid court shl placeintherecord
itsfinding and the factud besis therefor.

Prerequisite to a hearing.
179.  With the sole exception discussad baow, no defendant may be granted ahearing on the issue of
Eighth Amendment protection from execution, due to dleged menta retardation unless, prior to the
expiration of the deedline szt by thetrid court for filing mations, the defendant shdll havefiled with thetrid
court amoation, saseking such hearing. The defendant mudt attach to the maotion an affidavit from at leest
one expert, quaified as described above, who opines, to a reasonable degree of cartanty, thet: (1) the
defendant has a combined Intdligence Quatient (“1Q") of 75 or bdow, and; (2) in the opinion of the
expat, thereis areasonable bads to bdieve that, upon further testing, the defendant will be found to be

mentally retarded, as defined herain.

20As previoudy stated, the cutoff score for the intellectua functioning prong of the test is 75.
See n.20, and accompanying text, supra. Thus, defendantswith an 1Q of 76 or above do not quaify
for Eighth Amendment Atkins protection.
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1180.  Upon recaiving such mation with atached afidavit, and any response filed by the State, the trid
court shal provide areasonableamount of timefor testing the defendant for mentd retardation. Therediter,
thetrid court shal set ahearing on the mation, and the matter shal proceed.

Applications for Post-Conviction relief.
181.  Wefurther hold that, for defendantswhosetridswere hdd prior to publication of thisopinion, the
dfidavit asdescribed above shdll beattached to the defendant’ sgpplication for post-convictionrelief. Such
goplication shdl then be conddered pursuant to the provisons of Sections 99-39-1, et seq.

The Petition of Ricky Chase.
182.  The State makes numerous vaid points concerning the lack of evidence presented by Chase on
factors other than 1Q. The State d 0 raises troubling questions about the vdidity of the affidavit and
opinions of Dr. Webb. However, such matters should be submitted to the trid court, who will determine
their admissibility, and serve asthe finder of fact.
183.  Chase has submitted an affidavit from a psychiaris dating thet he suffers from mild mentd
retardation. Because of Chasgls unusud and limited drcumdances, induding the fact thet his conviction
occurred prior to Atkins, and the fact that Chase had no notice of therequirements sated herein, wefind
that Chase has presented the bare minimum necessary under the circumstances, and isentitled to procesd
to ahearing inthetrid court onthisisue CONCLUSION
184. After caeful condderation, this Court dismisses the Successive Application for Leave to File
Mation to Vecate Degth Sentence filed by Ricky Chase, as it was rendered a nullity by the Successve
Application attached to Chasds Motionto Amend. TheMoationfor Leaveto Proceed In FormaPauperis
and the Mation to Proceed Without Veification filed by Chase should be, and is hereby, granted. The

Moation to Amend Successve Application for Leave to FHle for Pogt-Conviction Rdief filed by Chese is
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grated, and the Successve Application attached to the Maotion to Amend is granted, such that Ricky
Chaseisdlowed to proceed in the Copiah County Circuit Court on the sole issue of his dleged mentd
retardation, conggtent with the requirementsin this opinion.
185. SUCCESSIVE APPLICATION FOR LEAVE TO FILE MOTION TO VACATE
DEATH SENTENCE, DISMISSED; MOTION FOR LEAVE TO PROCEED IN FORMA
PAUPERIS GRANTED; MOTION TO PROCEED WITHOUT VERIFICATION
GRANTED; MOTION TO AMEND SUCCESSIVE APPLICATION FOR LEAVE TO
FILE MOTION TO VACATE DEATH SENTENCE GRANTED. SUCCESSVE
APPLICATIONFORLEAVETOFILEMOTIONTOVACATEDEATH SENTENCE,AS
AMENDED, GRANTED.

SMITH, CJ., WALLER AND COBB, P.JJ., CARLSON, GRAVES AND
RANDOLPH, JJ.,, CONCUR. EASLEY, J., SPECIALLY CONCURSWITH SEPARATE
WRITTEN OPINION, JOINED BY SMITH, C.J. DIAZ, J.,, NOT PARTICIPATING.

EASLEY, JUSTICE, SPECIALLY CONCURRING:

1186. 1 concur with themgority'sopinion granting Chaseleaveto procesd in thetrid court on hismentd
retardation dam. However, | write separately because | would require the trid courts to meke spedific
findings on the record as to each factor in conddering the defendant's daim of menta retardation.
187. Basad upon a preponderance of the evidence, the trid court should condder these pedific
guiddines where gpplicable. Therefore, | would require thetrid court to make aforma enumeraion of
these pedific guiddines on the record for darity purposes? Thefactors are asfallows

1. Whether the defendartt filed in the trid court amation with an atached affidavit of & leest one
qudified expert seeking ahearing on the daim of Eighth Amendment protection from execution based on
mentd retardation. The affidavit shal contain a Satement to a reasonable degree of cartainty thet the

defendant (1) has acombined IQ of 75 or bdow; and (2) upon tegting, the expert hasareasonable bdlief

21 Thiswould work best if the trial court specificaly states the factors one by one aswe have
held in other cases such as Ferguson v. Ferguson, 639 So.2d 921, 929 (Miss. 1994).
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that the defendant will be found to be mentdly retarded. (Any defendant whose trid was held prior to
today's decison, shdl attach an affidavit of a least one expert to the goplication for post-convictionrdief.)

2. Whether the defendant meetsthe definition of mentd retardation in Atkinsand asadopted by
thisCourt in Foster.

3. Whether the defendant has sgnificant limitation in adaptive functioning in a leest two aress per
Atkins such as communication, sdf-care, home living, sodd skills, community use, sef-direction, hedth
and sfety, functiond academics, lesure, and work.

4. Whether the defendant's mentd deficiencies manifested prior to age 18 per Foster ad
Russell.

5. Whether the defendant has sub average intdlectud functioning.

6. Whether an MMPI-11 test and/or any other tests or procedures necessary to help the expert
and thetrid court to detect mdingering has been performed and itsfindings

7. Whether alicensed psychologis or psychiarig, quaified as an expeart in thefidds of assessng

menta retardation, adminigrating and interpreting tests, and eva uating people on the bads of determining
mentd retardation, rendersan opinion to areasonable degree of cartainty that the defendant (1) ismentdly
retarded as defined by the AAMR and/or the APA, and (2) completed the MMPI-II and is not a
mdingerer.
188. At aminimum, the trid court must meke these spedific enumerated findings on the record when
presented with adaim of mentd retardetion. Thiswill promoteacareful and informed decison by thetrid
court and avoid neadless confuson on gpped. Also, thiswill dlow the partiesand their atorneysto dearly
understland what isexpected. For these reasons, | gpediadly concur with the mgority opinion.

SMITH, C.J., JOINSTHISOPINION.
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