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KING, CJ., FOR THE COURT:

1. Zacharia Dambrell was convicted in the Circuit Court of Jackson County of atempted armed

robbery. Aggrieved by his conviction Dambrell appeds and states the following issue:

l. Whether the circuit court erred in denying defendant’s motion for a directed verdict,
peremptory ingtruction, and judgment notwithstanding the verdict becausethe State did not



auffidently provean overt act toward thecommission of thecrimeof attempted armedrobbery.
12. Finding that the State failed to prove each eement of the indictment, this Court reverses and
renders.

STATEMENT OF FACTS

113. On May 9, 2000 at about 2:00 p.m. Zach Dambrel and afew friends began smoking marijuana
and ingesting drops of LSD. The young men continued taking the drugs until well past midnight, and in the
early morning hours of May 10, after taking his second dose of LSD, seventeen- year-old Dambrel | began
talking with his friends about robbing the E-Z Serve convenience store located about a quarter of a mile
away for money and cigarettes.
14. To facilitate the robbery, Dambrd|’ sfriends gave him aknife, atowe to cover it with, and at-shirt
to cover hisface. Dambrell tied the t-shirt around his neck, put the knife in his belt, and went to the E-Z
Serve. Upon arrivd a the store Dambrell hid behind adumpster. After noticing suspicious activity by the
dumpster, the store clerk walked outsde, saw someone hiding behind the dumpster and went back in to
cdl the police. After the clerk walked back insde, Dambrd | pulled the t-shirt up to cover the lower haf
of hisface, took the knife out of his belt and entered the store.
5. A video survelllance tape from the E-Z Serve soreindicatesthat Dambrell entered the store with
at-shirt partialy covering hisface, and aknife in hisright hand. After only afew steps indde the sore,
Dambrel stopped, saw the store clerk onthe phone, and without saying aword to the clerk, cursed, dung
the knife and towd to the floor and fled. The entire scenario lasted only afew seconds. After Dambrdl
fled, the store clerk walked over to retrieve the item Dambrel| had thrown down, and for thefirst time saw
the knife. Dambrell threw the t-shirt into the dumpster outside the store and walked back to his friend's

house.



T6. On November 7, 2000, Dambrell was indicted for attempted armed robbery pursuant to
Mississippi Code Annotated Section 97-3-79.
q7. Dambre| was convicted by ajury of attempted armed robbery and sentenced to Six yearsin the
custody of the Mississippi Department of Corrections. Aggrieved by the denid of hismotion for adirected
verdict and judgment notwithstanding the verdict, Dambrell has gppeded.

ISSUE AND ANALYSIS

Whether the circuit court erred in denying defendant’s motion for a directed verdict,
peremptory instruction, and judgment notwithstanding the verdict because the State did not
sufficiently provean overt act toward the commission of the crime of attempted armed robbery.

118. This Court finds the indictment to be problematic and dispostive of the case, and will therefore not
address the issue as stated by Dambrell.
T°. Rule 7.06 of the Uniform Circuit and County Court Rules ates.

The indictment upon which the defendant is to be tried shall be a plain, concise and
definite written statement of the essential facts constituting the offense char ged
and shdl fully notify the defendant of the nature and cause of the accusation. Formd and
technical words are not necessary in an indictment, if the offense can be substantialy
described without them. An indictment shall aso include the following:

1. The name of the accused;

2. The date on which the indictment was filed in court;

3. A statement that the prosecution is brought in the name and by the authority of the State
of Missssppi;

4. The county and judicid didrict in which the indictment is brought;

5. The date and, if applicable, the time at which the offense was dleged to have been
committed. Failure to Sate the correct date shal not render the indictment insufficient;

6. The sgnature of the foreman of the grand jury issuing it; and

7. The words "againgt the peace and dignity of the state."”

UCCCR 7.06 (emphasis added).

910. Theindictment againgt Dambrell read asfollows



ZachC. Dambrell in Jackson County, Mississippi, onor about May 10, 2000, did willfully,

unlawfully and felonioudy attempt to, steal and carry away from the person and/or the

presence of, and againgt the will of Owen Waters, merchandise, the persond property of

Owen Waters of which hewasin lawful possesson by virtue of his employment with E-Z

Serve, by putting the said Owen Watersin fear of immediateinjury to his person,

by the exhibition of a deadly weapon, to wit: a knife, contrary to the form of the

statute in such cases made and provided, and against the peace and dignity of the State of

Missssippi.
(emphasis added).
11. Beyond quegtion, this indictment was “a plain, concise, and definite written statement of the
essentid facts condtituting the offense charged.” The State was required to prove each essentia fact
condituting the offense charged. Bullock v. State, 447 So. 2d 1284, 1286 (Miss. 1984). Those essentid
facts were: (1) that Dambrell attempted to take persona property from Owen Waters; (2) that Owen
Waters had possession of the persond property by virtue of his employment with E-Z Serve; and (3) that
Dambrell exhibited a knife to Owen Waters, and by doing so, caused him to fear immediate injury to his
person. The State's obligation was to prove each of the essentia fact; not two out of three, but each
essentid fact. 1d.
712.  In his gpped Dambrell has argued that the State failed to prove each essentid element of the
charge. He specificaly argues that the State failed to prove the exhibition of aknife. The trid court was
troubled by thisissueadso. In an effort to satisfy that concern, the court questioned Owen Waters. Thetrid

court’s questions and the responses of Owen Waters were as follows:

THE COURT: | have aquestion. Mr. Waters, you indicated that when he[Zach]
walked in he had the towd and -----

MR.WATERS:The towel, he had the knife wrapped up in the towd, so | never
did actudly see the knife until after he dung it.

THE COURT: So he camein and he had the towed and —



MR. WATERS: Wrapped around the knife.

THE COURT: That'sdl?

MR. WATERS: Yes, Sr.

THE COURT: Could you tell whet it was?

MR. WATERS: Not at that point, no, Sr. | didn’'t know until he dung it.

That'swhen | knew he had a knife,

THE COURT: So when hedung it the towd and the knife went off inthe
same direction?

MR. WATERS: Yes, Sr.

THE COURT: That's when you redlized he had awegpon?

MR. WATERS: Yes, Sr.

113. Indiscussng Dambrdl’s motion for a directed verdict, the tria judge noted that the wegpon was
not exhibited because Waters never saw the weapon until Dambrell had disposed of it.

114. The State chose to track the language of Mississppi Code Annotated Section 97-3-79 in its
indictment. By doing 0, the State obligated itsdlf to prove that Dambrell exhibited a deadly wegpon to
Waters, and that as aresult of that exhibition, Waterswas placed in fear of immediateinjury to hisperson.

The State was obligated to establish that any fear of Watersflowed directly from, and was occasioned by
his awareness of the existence of the weagpon. Mere assumption that adeadly wegpon existsis not enough,

the victim must have definitive knowledge that such deadly weapon does in fact exist to support a
conviction under a standard of reasonable doubt. Gibby v. State, 744 So. 2d 244, 245 (1 8) (Miss.

1999).

115. Where the State has failed to establish that a weapon was exhibited, then of necessity it has dso

faled to establish that the victim was placed in fear of immediate injury to his person by the exhibition of



aweapon. Our review of the record leads to the unavoidable conclusion that it does not contain proof of
every essentid fact dleged in the indictment. Therefore, it contains insufficient evidence upon which a
reasonabl e person might havefound Dambrd| guilty pursuant to theindictment againgt him. Wherethe State
has failed to prove each and every essential eement of the indictment as drafted we are compdlled to
reverse and render the conviction.
Leev. State, 756 So. 2d 744, 748 (1111) (Miss. 1999). The Statefailed to provethat Waterswas placed
inimmediatefear by exhibition of adeadly wegpon, accordingly thisCourt reversesand rendersDambrell’ s
conviction.
116. THEJUDGMENT OF THE CIRCUIT COURT OF JACKSON COUNTY ISHEREBY
REVERSED AND RENDERED. ALL COSTSOFTHISAPPEAL ARETAXEDTOJACK SON
COUNTY.

BRIDGES,PJ.,THOMASLEE,MYERS AND CHANDLER,JJ.,CONCUR. IRVING,

J., CONCURSIN RESULT ONLY. GRIFFIS, J., DISSENTSWITH SEPARATE WRITTEN
OPINION JOINED BY SOUTHWICK, P.J.

GRIFFIS, J., DISSENTING:

717. | believe that there was sufficient evidence to support thejury’ sverdict. Therefore, | respectfully
dissent.
118. The magority quotes a portion of Owen Waters testimony. Thereafter, the court allowed the
following redirect and re-cross examination:
Prosecutor: Mr. Waters, when the Defendant walked, thisis in response to
the Judge' s question, the Defendant walked in with atowed, was

the knife wrapped up in the towd like this?

Mr. Waters. Yes, gr. It wasdl wrapped up where you couldn’t seeit.



Prosecutor: Okay. What did you -- what went through your mind when you

saw this?
Mr. Waters. | assumed he had awegpon in his hand iswhat | assumed.
Prosecutor: Okay. Sodidthefact that it waswrapped in atowe as opposed
to being out like this, did that change your fear factor?
Mr. Waters. No, uh uh (indicating negetive).
Prosecutor: So you were just as afraid?
Mr. Waters. WEél | knew he had a weapon, that’s what, that’s what - -
Prosecutor: That meant weapon to you, did it not?
Mr. Waters: Yes, gr.

Defense Attorney: Okay. He comes in the door with this towe wrapped around his
hand and - -

Mr. Waters; No, he, he had the towd - - his hand

Defense Attorney: Something, the towel was out of his hand and it gppeared that he
had something in the towel?

Mr. Waters: Right.
Defense Attorney: And you assumed it was a wegpon?
Mr. Waters: Yes, Sr.

Defense Attorney: But you couldn’t tell what it was?

Mr. Waters: No, sir.
119. Dambrdl questionsthesufficiency of theevidence. Wemus, therefore, consder dl of theevidence
inthe light most favorable to the verdict. Wetz v. Sate, 503 So.2d 803,808 (Miss. 1987). This Court

may reverse only when reasonable jurors could not have found one of the elements of the offense. 1d.



120. The mgority cites Gibby v. State, 744 So. 2d 244, 245 (1 8) (Miss. 1999), for the proposition
that the “assumption that a deadly weapon exists is not enough, the victim must have definitive knowledge
that such deadly wegpon doesin fact exist to support aconviction under astandard of reasonable doubt.”
Both the Missssppi Supreme Court and this Court have retreated from the requirement of “definitive
knowledge.”
921. InBrown v. Sate, 859 So.2d 1039, 1041 (110) (Miss. Ct. App. 2003), we considered and
affirmed an armed robbery convictioninasimilar case. When Gates, the cashier, wastold to openthe cash
register, she tetified that she “felt asharp object a her sde” Gatestedtified that she never got a*good
look at the object during the course of the robbery,” but she subsequently identified it as a “tool-like
object.” 1d. at (110). Judge Irving identified the error assigned - - “The crux of Brown'sargument is that
Gates could not determine what type of wegpon was used in the robbery. He emphasizes that Gates
described the wegpon as a sharp object but testified that she did not get a good look at the wegpon.
Moreover, he contendsthat because Gates could not seethe weapon the armed robbery conviction should
bereversed.” Id.
922.  Our opinion conddered and distinguished Gibby, with the following discusson:

InGibby, the defendant “ poked something hard through hisjacket pocket into thevictim’s

ribs” The victim did not see the hard object but assumed it was a gun. A divided

Missssppi Supreme Court, finding that the evidence was insufficient to support the

defendant's conviction of armed robbery, reversed and remanded for sentencing on the

lesser offense of ample robbery. . ..

Wefind...Gibby... digtinguishable from our case. Here, Gates not only felt theweapon

a her sde but she aso saw the weapon. Later, after Brown was arrested, she was able

to identify the tool-like object as the weapon used in the robbery. Moreover, Brown was

apprehended with the wegpon till on his person.

Whilethefactsherearesrikingly smilar tothoseinGibby, onesgnificant differenceexids.
InGibby, the robbery victim never saw the object. Therefore, there was an absence of the



element requiring the exhibition of adeadly wespon. [The. . . victimin Gibby . . .[n]ever

saw aweapon or the outline of a weapon. Here, as we have adready noted, Gates was

able to seethe sharp instrument before the robbery was compl eted. Consequently, wefind

that the exhibition eement of the crime was sufficiently proven.
Id. at (1112, 14 and 15) (citations omitted).
123.  More recently, the supreme court held “[w]hile we do not propose to give absolute meaning or
grict definition to the phrase‘ by the exhibition of adeadly wegpon,’ itisclear that it means something more
than mere possesson.” Clark v. State, 756 So. 2d 730, 732 (1 11) (Miss. 1999). Clark robbed a
conveniencestore. Id. at 731 (115). The cashier became suspicious of Clark when he repeatedly |ooked
a the cash regigter while the cashier was helping other customers. The cashier dso thought Clark to be
suspicious by waiting for other customers to leave. While Clark was searching for money to make a
purchase, the cashier noticed the handle of a kitchen knife. The cashier asked another customer to not
leave and relayed his fear of being robbed to another customer. Id. Clark returned to the counter later
to make a second purchase. Clark then reached into and removed money from the cash regigter. Id.
924.  The court reversed and remanded Clark’ s conviction of armed robbery. 1d. at 733 (15). The
court concluded that “[t]here is smply no proof that Clark used the purported knife in any manner
whatsoever during the commission of the offense. He did not threaten [the cashier] verbdly or physicaly
withthe knife. Moreimportantly, giving dl inferences to the testimony of [the cashier] that he indeed saw
aknife, it was not the means by which Clark took the cash.” 1d. at 732-33
(15).
125. | findthefactsheremore smilar to Brown than Gibby. Mr. Waters testimony established that he

saw Dambrell with hisface covered and with atowel covering an object in hishand. Just asin Brown, Mr.

Waters was able to: (a) recognizethat Dambrell entered the store carrying adeadly wesgpon, (b) describe



the deadly wegpon Dambrd| used, and () retrieved the wegpon after Dambrell abandoned his crimind
effort. Further, consgstent with the supreme court’s conclusion in Clark thet thereisno “ absolute meaning
or grict definition to the phrase ‘ by the exhibitionof adeadly wegpon,’” | am of the opinion that therewas
aufficient evidence to support the jury’ s verdict and the conviction of Dambrell.

926.  For thesereasons, | respectfully dissent.

SOUTHWICK, P.J., JOINSTHIS SEPARATE OPINION.
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