IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2003-CP-00177-COA

SHANNON K. HUNT APPELLANT

V.

STATE OF MISSISSIPPI APPELLEE

DATE OF TRIAL COURT JUDGMENT:  1/16/2003

TRIAL JUDGE: HON. C. E. MORGAN, Il
COURT FROM WHICH APPEALED: MONTGOMERY COUNTY CIRCUIT COURT
ATTORNEY FOR APPELLANT: SHANNON K. HUNT (PRO SE)
ATTORNEY FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL
BY: DEIRDRE MCCRORY
DISTRICT ATTORNEY: DOUG EVANS
NATURE OF THE CASE: CIVIL- POST-CONVICTION RELIEF
TRIAL COURT DISPOSITION: POST-CONVICTION RELIEF DENIED
DISPOSITION: AFFIRMED: 5/25/2004

MOTION FOR REHEARING FILED:
CERTIORARI FILED:
MANDATE ISSUED:

BEFORE KING, C.J., BRIDGES, P.J., AND CHANDLER, J.

KING, CJ., FOR THE COURT:
1. Shannon Hunt, pro se, gopeds the dismissal of his request for pogt-conviction relief by the
Montgomery County Circuit Court. Hunt assertsthe following i ssues on appea , which we quote verbatim:

l. Whether the trid court erred in giving the gppellant post-release supervision after his
release from confinemen.

1. Whether the trial court erred in applying the MCA § 47-7-33 and § 47-7-34.

[I. That the trid court’s erred in not citing any case authority or cases law in denying post-
conviction motion without an evidentiary hearing.



Finding no error, we affirm.
FACTS

12. On April 5, 2002, Shannon Hunt pled guilty in the Circuit Court of Montgomery County to a
charge of possession of precursorsin violation of Missssippi Code Annotated Section 41-29-313. Hunt
was sentenced to ten yearsin the custody of the Mississippi Department of Corrections with the last five
years to be served on post-release supervision.
13. On January 14, 2003, Hunt filed a motion for post-conviction relief in the Montgomery County
Circuit Court. In his motion Hunt contended that as a convicted felon he wasnot digibleto recelve post-
release supervision; therefore, the trial court erred in requiring that he serve the last five years of his
sentence on post-release supervison. On January 16, 2003, the trid judge found Hunt's motion to be
without merit and dismissed it without conducting an evidentiary hearing.

ISSUE AND ANALYSIS

Whether the trial court erred in giving the appélant post-release supervision after his
release from confinement.

4. Welooktoour familiar ssandard of review for atrid court'sdenid of post-convictionrelief. “When
reviewing alower court's decison to deny apetition for post conviction relief this Court will not disturb the
trid court'sfactud findingsunlessthey arefound to be clearly erroneous. However, where questions of law
are raised the applicable standard of review is de novo.” Pace v. State, 770 So. 2d 1052, 1053 (1 4)
(Miss. Ct. App. 2000) (citations omitted).

5. Hunt contends that he is ineligible for post-release supervison as a convicted felon pursuant to
Mississippi Code Annotated Section 47-7-33(1) which statesin part:

such court, in termtime or in vacation, shdl have the power, after conviction or a plea of
quilty, except in a case where a degth sentence or life imprisonment is the maximum



pendty which may be imposed or wher e the defendant has been convicted of a felony
on a previous occasion in any court or courts of the United States and of any dtate or
territories thereof, to suspend the imposition or execution of sentence, and place the
defendant on probation as herein provided[.]. . .

(emphasis added).

T6. While Hunt is correct in asserting that convicted felons are indligible for a suspended sentence, his
point is of no help to his case because he did not receive a suspended sentence under Mississippi Code

Annotated Section 47-7-33. The transcript reveds.

BY MR. BLECK (A.D.A.):  Yes, your honor, the State would recommend a sentence
of ten yearsin the custody of the Missssppi Department
of Corrections. After the defendant has served five years,
to be released on post-release supervision, to pay dl
court costs, fees, assessments, $125 lab fee to the
Jackson lab and a $500 fine.

BY THE COURT: | sentence you to ten years with the Mississppi Department of
Corrections. | suspend— don’t suspend it. After you servefive
yearsof that sentence, | order that you be placed on post-release
supervison for a period of five years, provided at that time that
you have abided by the rules and regulations of the Mississippi
Depatment of Corrections. Order you to pay a $500 fine and
costs, which cogts including a $125 lab fee to the crime lab in
Jackson. Order that al these amounts be paid within a year of
your release from incarceration. Did you read Paragraph 15 of
the petition, which are the terms and conditions of your post-
release supervison?

(emphasis added).

17. Hunt has confused Mississippi Code Annotated Section 47-7-33 with Mississppi Code Annotated
Section 47-7-34(1), which is the provison for post-rdease supervison. Under Missssppi Code
Annotated Section47-7-34(1) convicted felonsaredigibleto receive post-rel ease supervison. Missssippi
Code Annotated Section 47-7-34(1) statesin relevant part:

(1) When a court imposes a sentence upon a conviction for any felony committed after
June 30, 1995, the court, in addition to any other punishment imposed if the other



punishment includes a term of incarceration in a state or loca correctiond facility, may
impose a term of post-release supervison. However, the total number of years of
incarceration plus the total number of years of post-release supervision shdl not exceed
the maximum sentence authorized to be imposed by law for the felony committed. The
defendant shal be placed under post-release supervison upon release from the term of
incarceration. The period of supervison shall be established by the court.
In Carter v. State the Mississippi Supreme Court held, “[M]iss. Code Ann. § 47-7-34 created the
post-rel ease supervision program which provides for aterm of podt-rel ease supervison in addition to any
term of incarceration imposed upon those dready convicted of afelony.” Carter v. State, 754 So. 2d
1207, 1208 (11 4) (Miss. 2000). “ The program creates a split-sentencing option for repeat offenders.” Id.
Post-rel ease supervison is an dternative to probation designed specificaly for felons, and as such wefind
no merit to Hunt's contention that as a convicted felon he was indigible for post-release supervision.
Gatson v. Sate, 817 So. 2d 613, 619 (1 20) (Miss. Ct. App. 2002).
18.  Whiletheactua sentencing order was not made apart of the appel late record, this Court doeshave
the benefit of the sentencing transcript. A careful reading of that transcript clearly indicated that the trid
court sentenced Hunt to five years of actual incarceration followed by fiveyearsof post release supervison,
with no portion of his sentence suspended.
T9. Accordingly, we find no merit to thisissue, and we affirm Hunt's sentence.
.
Whether thetrial court erred in applying the M CA 8§ 47-7-33 and 47-7-34.
110. Thediscusson of issuel. rendersissue I1. moot.

That thetrial court’serred in not citing any case authority or caseslaw in denying post-
conviction motion without an evidentiary hearing.



11. Hunt contendsthat he should have been granted an evidentiary hearing “to seeif the lower’s[Sc]
court improperly gpplied the law.” Hunt argues that the court’s denid of his motion by finding it to be
“without merit” was “not enough” to deny his motion, Since no casdaw or authority was cited.
112.  Anevidentiary hearing isnot required where the dlegationsin the pogt-conviction relief motion are
gpecific and conclusive. Davisv. State, 743 So. 2d 326, 352 (183) (Miss. 1999). Thecitation to caselaw,
and other gppropriate authority, while strongly encouraged as it ads in the gppellate process, is not
required. “The reason the law encourages tria courts to issue findings of fact and conclusions of law
pertains to the facilitation of the gppellate process.” Culbert v. State, 800 So. 2d 546, 550 (1 8) (Miss.
Ct. App. 2001). “Without such procedures, thetria record would be blank, leaving this Court to speculate
asto the factud foundations of the apped.” 1d. The datute relating to post-conviction rdief includes the
fallowing provison:

If it plainly appears from the face of the motion, any annexed exhibits and the prior

proceedings in the casethat the movant is not entitled to any relief, the judge may make an

order for itsdismissal and cause the prisoner to be notified.
Miss. Code Ann. § 99-39-11(2) (Rev.2000).
113.  Under this gatute dismissd is gppropriate where “it gppears beyond a doubt that the plaintiff can
prove no set of factsin support of his clam which would entitle him to relief.” Culbert, 800 So. 2d at (1
9), ating Turner v. State, 590 So. 2d 871, 874 (Miss.1991). “Furthermore, where the trid court
summarily dismissesthe post-conviction relief claim, it does not have an obligation to render factua findings
and this Court will assume that the issue was decided consgtent with the judgment and . . . will not be
disturbed on gpped unless manifestly wrong or clearly erroneous.” Culbert v. State, 800 So. 2d at (19)

(citations omitted).



114. Wefind tha thetria court's dismissd is congstent with the evidence and testimony presented in
the record. Accordingly, we find this issue to be without merit.
115. THE JUDGMENT OF THE CIRCUIT COURT OF MONTGOMERY COUNTY
DENYING POST-CONVICTION RELIEF ISHEREBY AFFIRMED. ALL COSTSOF THIS
APPEAL ARE TAXED TO MONTGOMERY COUNTY.

BRIDGES, P.J., THOMAS, LEE, IRVING, MYERS, CHANDLER AND GRIFFIS,

JJ., CONCUR. SOUTHWICK, P.J., CONCURSWITH SEPARATE WRITTEN OPINION
JOINED BY IRVING AND GRIFFIS, JJ.

SOUTHWICK, P.J., CONCURRING:

116. | write separately because of amatter of recurring relevance and, at least to this judge, confusion
regarding the sentencing of recidivistic felons. The mgority appears correct in itsinterpretation of section
47-7-34 of the Mississippi Code. Why that section should be read to permit a term of post-release
supervisionfor prior felons, despite another statute's prohibition on suspended sentences and probation for
the same defendants, iswhet | will review.

917.  This Court has a times thoughtfully addressed the issues that often are raised in post-conviction
relief proceedings because of dlegedly illegd granting of probation to convicted fdons. See Graves v.
State, 822 So. 2d 1089, 1092 (Miss. Ct. App. 2002) (Irving, J., for the Court), cert. granted, 829 So.
2d 1245 (Miss. 2002), writ withdrawn (May 1, 2003). There was aso an attempt at careful review by
this author in a later opinion, but section 47-7-34 was not andyzed. Clark v. Sate, 858 So. 2d 882
(Miss. Ct. App. 2003) (Southwick, P.J., for the Court). Section 47-7-34 will be andyzed now, in light
of the precedents that the mgority in the present case highlighted.

118. To put section 47-7-34 in context, it is necessary to examine the separate statute that prevents

suspending sentences and granting probation to previoudy convicted fons:



When it appears . . . that the ends of justice and the best interest of the public, aswell as

the defendant, will be served thereby, such court, in termtime or in vacation, shal havethe

power, after conviction or a plea of guilty, except in acasewhere adeath sentenceor life

imprisonment isthe maximum pendty which may beimposed or wher e the defendant has

been convicted of a felony on a previous occasion in any court or courts of the United

States and of any dtate or territories thereof, to sugpend the imposition or execution of

sentence, and place the defendant on probation as herein provided, except that the court

shdl not suspend the execution of asentence of imprisonment after the defendant shdl have

begun to serve such sentence. In placing any defendant on probation, the court, or judge,

shdl direct that such defendant be under the supervision of the Department of Corrections.
Miss. Code Ann. § 47-7-33(1) (Rev. 2000) (emphasis added).
119.  For prior felons, this Satute bars granting probation; it bars suspending sentences; and it barsthe
two actsin combination. Clark, 858 So. 2d a 884-87. The analysisisnot repeated here. For firg-time
fdons, this satute gives atria judge power to suspend "impostion,” that is, to give no sentence a dl and
place the defendant on probation; or to sentence but to suspend "execution,” i.e., the commencement of
the felon's incarceration. The datute does not by specific language permit the suspension of part of a
sentence. 1t might be thought that the more grammaticaly sound reading is thet the Satute is authorizing
only the suspension of the entire sentence. Seen in that light, the legidature's rgjection of suspension for
those with prior felony convictionsisarequirement that such aperson must actually be sentenced and must
serve some prison time. Parole and other tools of discretion would have then been available to prison
authorities. It was only a little more than a decade ago that the Supreme Court found that the statute
permitted a partial suspension of sentence. Moore v. State, 585 So. 2d 738, 740 (Miss. 1991). If this
was not what the legidature desired, that branch of government had the authority to pass new legidation.
Regardless of motive, new legidation was passed in 1995 and we must interpret itsimpact on prior felons.

920. The section 47-7-33 bar on suspended sentences and probation for previoudy convicted felons

has existed Snce 1956. 1956 Miss. Lawsch. 262, § 10. The different statute, section 47-7-34, that the



mgority employsto alow post-release supervision without forma statutory probation was adopted only
in 1995. It was part of amulti-provison bill intended "to provide more effective protection of society by
phasing out parole and good time; to require an inmate to serve at least 85% of asentence; . . . to provide
that courts may impose a term of post-release supervison,” and to accomplish much dse. 1995 Miss.
Laws ch. 596, caption & 8 9. Thisisthe statute:

Post-rel ease supervision; imposition by court; restrictions; termination

(1) When a court imposes a sentence upon a conviction for any feony committed after
June 30, 1995, the court, in addition to any other punishment imposed if the other
punishment includes a term of incarceration in a state or loca correctiond facility, may
impose a term of post-release supervison. However, the tota number of years of
incarceration plus the total number of years of post-release supervision shdl not exceed
the maximum sentence authorized to be imposed by law for the felony committed. The
defendant shall be placed under post-release supervison upon release from the term of
incarceration. The period of supervison shall be established by the court.

(2) The period of post-release supervision shal be conducted in the same manner asalike
period of supervised probation, including a requirement that the defendant shall abide by
any terms and conditions as the court may establish. Failure to successfully abide by the
terms and conditions shal be grounds to terminate the period of post-release supervison
and to recommit the defendant to the correctiond facility from which he was previoudy
released. Procedures for termination and recommitment shal be conducted in the same
manner as procedures for the revocation of probation and imposition of a suspended
sentence.

(3) Post-release supervision programs shall be operated through the probation and parole
unit of the Divison of Community Corrections of the department. The maximum amount
of time that the Mississppi Department of Corrections may supervise an offender on the
post-release supervision program isfive (5) years.
Miss. Code Ann. 8§ 47-7-34 (Supp. 2003).
721. Thisdatute creates the status of "podt-release supervison." There must first be a sentence that

includes "aterm of incarceration in a sate or loca correctiond facility”; after that term ends, a "term of

post-rel ease supervison™ may begin. Miss. Code Ann. § 47-7-34 (1). The total number of years of



incarceration plus the total number of years of post-release supervison may not exceed the maximum
sentence authorized to beimposed by law for thefelony committed. 1d. The statute doesnot mention, and
therefore does not by its own terms authorize, suspension of asentence. Aswill be shown, there gppears
to be no purpose under that statute for a sentence suspension.
722. Pog-release supervison status has dmost no practica differences with probation. That can be
seen in part by the fact that at the same time that section 47-7-34 was adopted, another statute was
amended to make the conditions of probation aso gpply to post-rel ease supervison:

Permissible conditions of probation or post-rel ease supervision.

The courts referred to in Section 47-7-33 or 47-7-34 shdl determine the terms and

conditions of probation or post-release supervision and may dter or modify, a any time

during the period of probationor post-rel ease supervisionthe conditionsand may include

among them the following or any other:

[various optiond provisons are then Stated)].
1995 Miss. Lawsch. 596, § 10, codified asMiss. Code Ann. 8 47-7-35 (Rev. 2000) (itaicized language
was added in the 1995 amendment).
923. The same 1995 Act that created the status of post-release supervison and provided that the
conditions would be the same as for probation, aso made identical the effect of violating one of those
conditions. A new sentence was added to the end of the section that had long provided the means for

revoking probation, and now made those provisions gpply to the new Status:

The arrest, revocation and recommitment procedures of this section aso gpply to persons
who are serving a period of post-rel ease supervison imposed by the court.

1995 Miss. Laws ch. 596, § 11, codified as Miss. Code Ann. § 47-7-37 (Rev. 2000). Among those

procedures is that when either a probationer or someone under post-release supervision has that status



revoked, the circuit judge "may cause the sentence imposed to be executed or may impose any part of the
sentence which have been imposed at the time of the conviction.” 1d.

724.  An example reveds that semantics is about the only distinction available here. Assume a felon
could be sentenced to twenty years imprisonment. The circuit judge wants to provide ten years of
incarceration. Regardless of whether the felon is given a Sixteen year sentence with Sx years suspended
during afive year probationary period, or instead receives aten year term of incarceration followed by five
years of post-release supervision, the revocation of either probation or supervision could cause the entire
twenty years then to be imposed, |ess the period aready served.

925. Additiond smilarities are that the period of probation and the period of post-release supervison
are each capped at five years. Miss. Code Ann. 8 47-7-37 (probation); Miss. Code Ann. § 47-7-34 (3)
(post-release supervison). Findly, the overaght during the post-release period is by the probation and
parole unit of the Divison of Community Corrections of the state Department of Corrections, the same
office that oversees probation. Miss. Code Ann. § 47-7-34 (3).

926. Theonly differencesthat | perceive arethese. (1) No suspended sentence should be given with
post-rel ease supervison, but the suspension of dl or part of a sentence is the prerequisite for probation.
(2) There must be aterm of incarceration prior to post-release supervison, but al of a sentence may be
suspended prior to probation. (3) The tota of the sentence to serve and the term of post-release
supervison cannot exceed the maximum for the crime, while the term of probation, when added to the
sentence to be served, can exceed the maximum for the crime. Cf. Miss. Code Ann. § 47-7-34(1), with
Carter v. State, 754 So. 2d 1207, 1209 (Miss. 2000).

927. The issue for us is whether this new datus of post-release supervison is available for those

previoudy convicted of fdonies. Section 47-7-34 applies to sentencing for "any felony committed after
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June 30, 1995," but it does not explicitly apply to prior convicted felons who commit new felonies. The
legidature in 1995 when it adopted the status of post-rel ease supervision created a system that operated
amogt identicaly to probation. Since prior felons cannot recelve probation, should that be broadly
interpreted to bar receipt of something that looks like probation, actslike probation, and in most respects
sounds like probation? For al the smilarities, the Supreme Court has found that section 47-7-34 " post-
release supervison' is a separate status uncontrolled by section 47-7-33 on suspended sentences and
probation. Carter, 754 So. 2d at1209. Carter, though, wasafirst timeoffender. Id. at 1207. We have
held that section47-7-34 can be used for prior convicted felons. Gaston v. State, 817 So.2d 613, 619
(Miss. Ct. App. 2002).

928. | conclude that "post-release supervison” is not "probation” as defined by the Mississippi Code.
The dtatutory bar to giving probation to those previoudy convicted of felonies is quite technicaly only
gpplicable to the "probation” asformdly labded in these datutes. | am reminded of the saying: "if it walks
like aduck, swims like a duck, and quacks like a duck, then it probably isaduck.” That is not, though,
acontrolling maxim of statutory interpretation. A legidature is not bound by the dictionary. Mississippi
State Tax Com'n v. Moselle Fuel Co., 568 So. 2d 720 (Miss. 1990). It may giveany meaning and |abel
to words even if not logicd s0 long as the effect isintdligible. 1t may labd certain rules as "ducks' and
separate rules as "wild swvimming birds with broad, flat bills and short legs” and then require different use
of eech rule. If thelegidature is clear asto the differencesin application of the rules, the distinctions must
be followed.

929.  Inconclusion, section 47-7-33 bars suspended sentences and "probation™ to those previoudy
convicted of felonies. No statute bars" post-release supervision' to those previoudy convicted of felonies.

Such supervision involves neither a suspended sentence nor probation. To make this sentencing option
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unavailable to those previoudy convicted of feloniesisto create a bar without having a statutory basis on
whichto do so. The requirement that some period of incarceration must precede the term of post-release
supervison is an important directive and may have been the legidative justification for dlowing the new
gtatus to gpply to prior felons. Our Gaston opinion, which Smply istoday being gpplied by the mgority
to smilar facts, was correct.

130. A previoudy mentioned opinion of this Court addressed why 47-7-33 did not permit either the
suspending of sentences or the granting of probation to prior felons. Clark, 858 So. 2d at 882. Section
47-7-34 permits something Smilar if theright words are used and the wrong words avoided. Thisiswhat
is required: a specific term of incarceration, no suspended sentence or "probation,” and a specific term of
post-rel ease supervison of uptofiveyearsafter incarceration, provided that thetotd of thetwo termsdoes
not exceed the maximum sentence for the crime.

131.  The sentencing order for Shannon Hunt isnot in therecord. 1t isan gopdlant'sduty to providethe
appd late record needed to support the claimsof error. King v. State, 857 So. 2d 702, 715 (Miss. 2003).
The mgority has quoted the relevant portions of the sentencing hearing, a transcript of which isin the
record. The circuit judge clearly was aware that he must not suspend any part of Hunt's sentence under
section 47-7-34. | will not assume error. | agree with the mgority that based on what is in the record,
Hunt recaeived aterm of five years incarceration, followed by five years of post-release supervison. That
isavadid sentence for this prior convicted felon.

IRVING AND GRIFFIS, JJ., JOIN THIS SEPARATE WRITTEN OPINION.
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