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1. Jesse Frank Jones was convicted of attempted burglary of a dwelling and sentenced to serve
twenty-five years as a habitud offender. He appedls this conviction and asserts the following issues as
error: (1) whether the trid court erred in admitting testimony regarding his past felony convictions; (2)
whether the trid court erred initsrulingson the sufficiency and weight of the evidence; and (3) whether the
trid court erred in overruling his Batson challenges to the State's use of its peremptory strikes. The State,
inits cross-gpped, assarts that thetrid court erred in sustaining Jones motion for bail pending apped.
92. On direct apped, we find that the court erred in admitting testimony regarding Jones past feony
convictions, and wereverse and remand for anew trid. On the State' s cross-apped , wefind that the court
erred in sustaining Jones moation for ball pending apped, and we reverse and render denying Jones ball
pending apped.

FACTS
13. OnNovember 28, 2001, Jessie Frank Jones approached the home of Kevin Voylesand knocked
onthedoor. Voylestedtified thet it was hisbdief that Jones was attempting to break into hishouse. Jones
admitted hemay have knocked too hard, but denied kicking, or inany other way, attempting to force entry.
Voyles, onthe other hand, testified that Jones banged and kicked on hisdoor to the point that it scared him.
Voyles cdled 911 and then retrieved agun. Voyles dso testified that he peered through the window and
saw Jones with aknifein his hand.
14. The investigating officer tedtified that the door had dents and scratches on it, particularly around
the peephole. Itemswere knocked off theinterior wall of the house and werefound laying onthefloor near
the door. The peephole of the door was aso found lying on the floor indgde the house.
15.  When first questioned, Jones clamed that he knew nothing about the incident. Later, Jones

admitted that he was at the resdence, but said he was there in an attempt to retrieve water for his over-



heated car. While there was evidence to support Jones claim that he had radiator problems around the
time of the incident, there was no corroborating evidence that supported Jones claim that he had radiator
problems on the specific day of the incident.
T6. Jones was convicted of attempted burglary of adwedling.

ANALY SIS

Whether the trial court erred in admitting testimony regarding Jones' past
felony convictions

17. Prior to trid, Jones filed amotion in limine to prevent the State from diciting testimony regarding
his past felony convictions for burglary, attempted burglary, and grand larceny connected with burglary.
Relying on Missssppi Rule of Evidence 404(b), the circuit judge admitted testimony regarding the prior
convictions to show intent. Thetria court noted that evidence of the prior convictionswas more probetive
than prgudicia and held that the evidence passed the Rule 403 baancing test.

118. Evidentiary issues are decided under an abuse of discretionstandard. Lindseyv. Sate, 754 So.
2d 506, 511 (123) (Miss. 1999). A case may be reversed based on the admission of evidence only if the
admission results in prejudice and harm or the admisson affects a subgtantid right of a party. Smith v.
State, 839 So. 2d 489, 495 (1 8) (Miss. 2003).

T9. Character evidence is not admissble to prove that one acted in conformity therewith. M.R.E.
404(a). Evidence of another crimeor prior bad act isnot usualy admissible. Ballenger v. State, 667 So.
2d 1242, 1256 (Miss. 1995). However, according to Rule 404(b), evidence of other crimes or bad acts
may be admissible to prove identity, knowledge, intent, motive or to prove scienter. Smmonsv. State,

813 So. 2d 710, 716 (1 30) (Miss. 2002); Wheeler v. State, 536 So. 2d 1347, 1352 (Miss. 1988);



Robinson v. State, 497 So. 2d 440, 442 (Miss. 1986); Carter v. State, 450 So. 2d 67 (Miss. 1984).

910.  Upon finding that the evidence is admissble under M.R.E. 404(b), the court must <till consder
whether the evidence passes the Missssippi Rule of Evidence 403 filter. Smmons, 813 So. 2d at 716 (1
33) (Miss. 2002); Sallworth v. State, 797 So. 2d 905, 910 (Miss. 2001); Ballenger, 667 So. 2d at
1257 (Miss. 1995). Missssppi Rule of Evidence 403 provides that otherwise admissible evidence may

be excluded where therisk of undue pregjudice substantidly outweighsthe probetive va ue of the evidence.

11. Here, the State did not offer evidence of Jones prior convictions of burglary and burglary related
crimes to show Jones character. Instead, the State claimed that this evidence was presented to show
Jones intent to commit the crime of burglary.

12. Thetrid court rdied onLeedomv. State, 796 So. 2d 1010 (Miss. 2001), to rule that the evidence
of Jones prior convictionswas admissible. Leedom was convicted of conspiracy to commit murder and
capita murder of LulaYoung. Trid testimony revealed that Leedom paid her co-conspirator $5,000 to
kill Y oung and that she had taken out three life insurance policieson Y oung, with either her or her husband
named asthe beneficiary. Thetrid court dso dlowed evidence that Leedom had taken out life insurance
policies on Robert Stoval and that she offered her co-conspirator $10,000 to kill Stovall. On gpped,

Leedom chdlenged the trid court's admission of evidence of the second congpiracy. 1d. at 1014 (] 14).

113.  The supreme court ruled that the evidence regarding the second conspiracy was admissible other
crimesevidence. Id. a 1016 (19). The court held, “[a]s there exigts an inherent danger of prgudicid

effect in the use of other acts evidence, the 404(b) exception for which the crimeis introduced must be a



materid issue in the case. Moreover, its probative vaue must not be substantially outweighed by the
prejudicia effect, Miss. R. Evid. 403.” Leedom, 796 So. 2d at 1015 (1 15).

14. The co-conspirator testified that Leedom offered him money to kill Stoval, just as she had offered
him money to kill Young. I1d. 1014 (112). Insurance agentstestified that Leedom took out lifeinsurance
policies on Stovall and claimed to be related to him, just as she had for Young. Id. at 1016 (Y 18).
Leedomadso listed her address as both Stoval'sand Y oung's places of resdenceonthepalicies. 1d. The
court concluded that the evidence regarding the Stoval plan was admissible under Missssippi Rule of
Evidence 404(b) and that thetrid court did not err in finding that the probative va ue was not substantidly
outweighed the unfair prgudice. 1d.

115.  Jones admitted that he knocked on the door and testified that he may have knocked too hard.
However, Jones denied intending to break in and stedl. He claimed that he knocked on the door to ask
for some water for his overheated car. Therefore, Jones intent was squarely in issue and indeed was a
materid issue, meeting the requirement that “the 404(b) exception for which the crimeis introduced must
be amaterid issueinthecase” 1d. at 1015 ( 15).

116. However, thefactsin thiscase are distinguishablefrom thefactsin Leedom and require a different
outcome in relation to the M.R.E. 403 decison. The prosecution presented no underlying facts about
Jones prior convictions. Instead, the prosecution caled the circuit clerk to testify that Jones had severd
prior convictions. The prosecution handed the clerk documents reflecting guilty pleas and judgmentsfrom
the previous convictions and asked the clerk what Joneswas convicted of ineach count. Theclerk merdly
read the convictions of each case. The clerk provided no information other than the documents which

indicated Jones was a prior convicted felon.



17.  InLeedom, specific evidence of the second conspiracy was presented. Leedom, 796 So. 2d at
1013-14 (11 9-13). This evidence strongly suggested that Leedom had essentialy the same plan and
preparation to kill Sovdl. Id. a 1015 (1 16). Leedom's co-conspirator and insurance agents testified
regarding the amilarities of the two conspiracies.  |d. at 1014 and 1016 (1 12 and 18).

118.  Although evidence of Jones other convictions of burglary and burglary-related crimes can be
admissible to show his intent, smply alowing the circuit clerk to read the convictions was improper.
Evidence of amilar facts or plansin the previous convictions that suggested Jones had asmilar intent on
this occason may pass the Rule 403 baancing test. However, asmply dlowing testimony that Jones
committed Smilar crimesin the past and may have a propensity to commit smilar crimes is an abuse of
discretion. The policy behind these rules, and the danger the rules seek to prevent, isthat the jury may rely
on this evidence to determine that the defendant should be convicted because he/she has a character trait
or propendgty to commit burglary.

119. Asit was presented, the probative vaue of evidence relating to Jones prior convictions was
subgtantidly outweighed by the danger of unfair prgudice. Thetrid court'sdecision to dlow the evidence
of the prior convictions, through the testimony of the clerk, was an abuse of discretion and resulted in
obvious prejudice to Jones. We reverse and remand for anew trid with proceedings congstent with this
ruling.

. Whether the trial court erred in its rulings on the sufficiency and weight of
the evidence.

[1l.  Whether thetrial court erred in overruling Jones Batson challenges to the
Sate's use of its peremptory strikes.

120.  Given our holding to reverse and remand for anew tria on other grounds, these issues are moot.



IV.  Whether the trial court erred in sustaining Jones motion for bail pending
appeal

721. Oncross-gpped, the State arguesthat the trid court erred in sustaining the Appellant's motion for
bal pending gpped. This court's review of atrid court's ruling on ball is limited to a review for abuse of
discretion. Veal v. State, 585 So. 2d 693, 697 (Miss. 1991). Aslong asthetria court appliesthe correct
legd standard and the record reflects substantial evidence consstent with the trid court's finding, the
decison will be uphdd. 1d.
722. Mississippi Code Annotated Section 99-35-115(2)(a) (Rev. 2000) provides:

[a] person convicted of any felony. . . shall be entitled to be released from imprisonment

on bail pending an apped to the Supreme Court, within the discretion of ajudicia officer,

if the convict shows by clear and convincing evidencethat release of the convict would not

condtitute a specia danger to any other person or to the community, and that a condition

or acombination of conditions may be placed on release that will reasonably assure the

appearance of the convict as required, and only when the peculiar circumstances of the

case render it proper.
723. Thisdatute establishesthree requirementsfor aperson convicted of afelony to be released on ball
pending an gpped. Firgt, one must show by clear and convincing evidence that the release would not
conditute a gpecia danger to any other person. Second, there must exist a condition or combination of
conditions that may be placed on the release that will reasonably assure the gppearance. Third, peculiar
circumstances of the case must render the release on bail proper.
724. Inreaching its decison to grant Jones bond pending apped, the tria court did not address the
statutory requirements. Insteed, thetria court merely relied onits concern over itsprior Rule 404(b) ruling
and the possibility of the decision being overruled as abass for dlowing bond.

125.  Althoughthepaossibility of spending unnecessary timeimprisoned isserious, itisnot acircumstance

that warrants an appearance bond in afelony case. In Ex parte Atkinson, 101 Miss. 744, 58 So. 215,



217 (1912), the court dlowed bail upon severa doctors recommendationsthat " confinement will aggravate
the trouble and imperil the life and hedlth of petitioner.” In Ex parte Willette, 219 Miss. 785, 63 So. 2d
52, 54 (Miss. 1953), the court likewise dlowed ball pending apped finding it probable that confinement
is"likely to produce, fata or serious results.”

926. The possibility of an evidentiary ruling being overruled and resulting in a defendant possibly being
imprisoned while the issue was decided is not supported by the smilar policy concerns facing the courts
in Atkinson and Willette.

927. Here, the triad judge did not apply the correct legal standard and the record does not reflect
subgtantia evidenceto grant bail pending apped. For thesereasonswefindthetria judge erred in granting
Jones bail pending apped. Accordingly, we reverse and render the trid court's grant of bail pending

appedl.

128. THE JUDGMENT OF THE CIRCUIT COURT OF TATE COUNTY ISREVERSED
AND REMANDED ON DIRECT APPEAL FOR A NEW TRIAL CONSISTENT WITH THIS
OPINION AND REVERSED AND RENDERED ON CROSS-APPEAL. ALL COSTSOFTHIS
APPEAL ARE TAXED TO TATE COUNTY.

KING, C.J.,SOUTHWICK, P.J.,BRIDGES, THOMAS, LEE, IRVING, MYERSAND
CHANDLER, JJ., CONCUR.



