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SOUTHWICK, PJ., FOR THE COURT:

1.  Adircuit court jury found Arbie Jo Buckley guilty of capitd murder. Wefind her argument that the

indictment was fatdly flawed to be vaid. We reverse and order the indictment dismissed. We further

order Buckley to remain in custody pending the action of the next grand jury.

APPELLANT



92. There was evidence from George House that his wife, the defendant Arbie Jo Buckley, poured
kerosene onto him as he lay on asofa. The kerosene soaked into his clothes and aso onto the sofa and
floor of the traller homein which helay. She then threw amaich onto him. He awoke to find himself on
fire. Hisinjuries were morta ones, but before he died he gave an explanation of what happened. George
House died and the trailer in which he was |located was destroyed.
113. Buckley's testimony was that House had been angry and intoxicated, which caused her and their
children to leave the traler home. She then went to the sheriff's department for help. Upon returning to
thetraler, shefound it onfire. She said that she awoke her husband. Seeing the fire, House grabbed a
nearby jug of kerosene, perhapsthinking it was water. Buckley took the jug from him, but the kerosene
spilled onto House. Shetried but was unable to put out the fire.
14. Buckley was indicted, tried and convicted for capitd murder with the underlying felony of arson.
Sherecaived alife sentence after ajury trid and gppedls.
DISCUSSION

1. Indictment
5. Buckley assartsthat her indictment was fatdly flawed since it did not specify the degree of arson
with which she was charged. She further argues that the facts set forth in the indictment do not fal within
the scope of arson. The indictment charged Buckley in thisway:

That, Arbie Jo Buckley, . . . did wilfully, unlawfully and felonioudy kill George House

without authority of law. Arbie Jo Buckley wasengaged inthecommission of arson. Arbie

Jo Buckley put aflammable liquid on George House and set him afire with or without any

design to effect the death of George Housg, in direct violation of Section 97-3-19(2)(e).

T6. The satutethat iscited in theindictment isthe onefor capita murder. It requiresthat aperson have

been killed while the perpetrator wasin the act of committing one of severa felonies other than ahomicide.



It is not necessary that the accused have intended that the victim be killed; it is necessary that there exist
an intent to commit the felony during which the death occurred:

(2) Thekilling of ahuman being without the atthority of law by any meansor inany manner
shdl be capitd murder in the following cases

.(e.).When done with or without any design to effect death, by any person engaged in the
commission of the crime of rape, burglary, kidnapping, arson, robbery, sexua battery,
unnatura intercourse with any child under the age of twelve (12), or nonconsensua
unnaturd intercourse with mankind, or in any atempt to commit such felonies.
Miss. Code Ann. 8 97-3-19(2)(e) (Rev. 2000).
7. According to theindictment, thearson that Buckley was committing and during the course of which
George House was killed, was the setting of the victim himself onfire. Theissuethat thisraisesiswhether
intentiondly putting a flanmable liquid on a person and then causng it to ignite on the person congtitutes
the crime of arson. Isthat ingtead initidly the crime of aggravated assault using fire as the deadly weapon,
and then amurder ether by ddiberate design or with adepraved heart if the person dies? See Miss. Code
Ann. 8§ 97-3-19(1)(a) & (b) (Rev. 2000). We note for clarity that we are not here concerned with what
crime the evidence might have supported, but only whether the indictment actudly charged the crime for
which Buckley was convicted.
118. To answer this, we examine the statutory elements of arson. There are severa arson crimes. The
indictment did not list which one dlegedly was being committed by Buckley when she set her husband on
fire. Some clearly are ingpplicable, such as the setting of woods or other landson fire. Miss. Code Ann.
§97-17-13 (Rev. 2000). Wefind thefollowing to bethe only onesworth andyzing on the chargesagaingt
Buckley. Arson in thefirst degree has these ements:
(2) Any person who willfully and mdicioudy setsfire to or burns or causes to be burned

or who aids, counsdls or procures the burning of any dwelling house, whether occupied,
unoccupied or vacant, or any kitchen, shop, barn, stable or other outhouse that is parcel



thereof, or belonging to or adjoining thereto, or any state-supported school building inthis

state whether the property of himself or of another, shal be guilty of arson in the firgt

degree, and upon conviction thereof, be sentenced to the penitentiary for not lessthan five

(5) nor more than twenty (20) years and shall pay restitution for any damage caused.
Miss. Code Ann. § 97-17-1 (Rev. 2000).
19.  Arsoninthethird degreeis defined in this manner:

Any person who wilfully and malicioudy sets fire to or burns or causes to be burned, or

who aids, counsels or procures the burning of any persond property of whatsoever class

or character; (such property being of the vaue of twenty-five dollars and the property of

another person), shdl be guilty of arsonin the third degree and upon conviction thereof,

be sentenced to the penitentiary for not less than one nor more than three years.
Miss. Code Ann. § 97-17-7 (Rev. 2000).
110.  Obvioudy, neither statute supportsthe charging of arson for someonewho deliberately and directly
setsaperson onfire. A personisnot a building nor persond property. The different forms of the crime
of arson are dl in asection of the Code for "Crimes Againgt Property.” Miss. Code Ann. Title 97, Ch. 17
(Rev. 2000). Arson hasbeen caled both acrime againgt property and one against persons, asthe primary
protection being provided by crimindizing the burning of structures was to protect those occupying the
building. WAYNE R. LAFAVE, SUBSTANTIVE CRIMINAL LAW, 8 21.3 (2003). Still, regardliess of the
interests being protected, the crime traditiondly required the burning of astructure, sarting with dwellings
at common law and then expanding to other kindsof buildings. Id. Here a structure did burn, namely the
house trailer, but the indictment did not charge Buckley with killing her husband while burning down the
traler.
11. The legidature has the authority to redefine crimes from those in the common law. Walters v.

Blackledge, 220 Miss. 485, 518, 71 So. 2d 433, 446 (1954) (legidature may ater common law so long

as does not affect vested rights); Miss. Code Ann. 8 99-7-1 (Rev. 2000) (recognizesthat legidature may



address common law crimes by statute). We must find that there is a statute which by reasonable
interpretation permits the crime of arson to be charged based on the facts of setting aperson on fire. We
have found none. The two we quoted are the closest, but they are not anywhere near close enough.
12. Thisissueisnot incidenta or merely technica. For avariety of reasons, killing a person absent
some specid circumstancesisamost never capital murder. No matter how depraved the act might be, the
legidature has attempted to gpply the federd condtitutional rules on the proper utilization of the death
penalty by defining capita crimesin very limited ways. To be cagpitd murder, the homicide must have some
Specia elements.

113.  One dtatutory section permitsthe deeth pendty for the murder of law enforcement officers. Miss.
Code Ann. § 97-3-19(2)(a) (Rev. 2000). Murder by someone aready serving a life sentence, murder
usng an explosive device, and murder for hire, are all capita crimes. Miss. Code Ann. 8§ 97-3-19(2)(b)-
(d). The capitd murder that this indictment charged was the form that requires that the deeth occur while
a different, underlying felony was being committed. Miss. Code Ann. § 97-3-19(2)(e). Felony murder
asacagpitd crime requires by definition two felonies to be involved, the homicide being the intentiond or
unintentional product of the other felony. The elements sat out in the indictment against Buckley only
charged one felony -- that Buckley killed House by setting him on fire. That act is not a capita offense.
It isagruesome and terrible act, and likely was a capital crime before the statutory changesthat have been
made in responsein light of the United States Supreme Court's andysis that prohibited broadly available
capita sentences. Furmanv. Georgia, 408 U.S. 238 (1972). Under current law, the indictment needed
to st out avaid charge of two felonies, one the arson and the other a homicide that occurred during the

commisson of the arson.



14.  The crime charged here was murder, the instrument used directly againgt the victim to cause degth
being fire. In order for Buckley to be charged with capitd murder, she must be charged with arson by
setting the house trailer or sofaon fire and that shekilled her husband asaresult. Though that would have
been cons stent with the statutes on capital murder, it may not have been supported by the evidence on this
record. The State's evidence was that House declared as he was dying from hiswounds that Buckley had
poured the kerosene on him and set him on fire, which then set thetrailer ablaze. Theindictment aswritten
in this case did not charge capitd murder.

115.  Sincethe indictment does not charge the crime for which Buckley was convicted, we reverse the
conviction. Thefallure of an indictment to charge the essentid dements of a crime is a substantive defect
whichreguires setting asdethe conviction. Granthamv. State, 284 So. 2d 523, 525 (Miss. 1973). This
judgment of conviction is set aside because a conviction for capital murder cannot be upheld based on an
indictment that did not charge capita murder. Insuch eventudities, the Supreme Court hasremanded the
defendant to the custody of the relevant sheriff to await action of the next grand jury. Copeland v. Sate,
423 So. 2d 1333, 1337 (Miss. 1982). We do that here.

16. Thereisnoissueof doublejeopardy. Weare not finding that Buckley should have been acquitted.
Weingead arefinding that theindictment did not charge the crime for which shewas convicted. Theerror
here was not an absence of sufficient evidence, for which no retria could be conducted, but the absence
of aproper charging instrumen.

117. THEJUDGMENT OF THE CIRCUIT COURT OF PANOLA COUNTY ISREVERSED
AND RENDERED. ARBIE JO BUCKLEY ISREMANDED TO THE CUSTODY OF THE
SHERIFF OF PANOLA COUNTY TOAWAIT THEACTION OF THE NEXT GRAND JURY.

ALL COSTSARE TAXED TO PANOLA COUNTY.

KING, C.J.,BRIDGES, P.J., THOMAS, LEE, IRVING, MYERS, CHANDLER AND
GRIFFIS, JJ., CONCUR.






