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CARLSON, JUSTICE, FOR THE COURT:
1.  Dondd Wede Miller was accused of intentiondly setting fire to his trailer and was convicted of
aon in the DeSoto County Circuit Court. He was sentenced to aterm of one year in the custody of the
Missssppi Department of Corrections followed by ten years of supervised probation. Aggrieved by his

conviction, Miller gopeded. The Court of Apped saffirmed the conviction, but reversed and remanded for



the limited purpase of correcting thet portion of the sentence which requires pogt-release supervison for
aperiod of excess of fiveyears Miller v. State, 856 So. 2d 420, 425 (Miss. Ct. App. 2003).
2. Mille'smation for rehearing was denied on June 10, 2003, and he timdly filed the indant petition
for certiorari on June 23, 2003. This Court granted certiorari by an order entered September 25, 2003.
Miller v. State, 859 So. 2d 392 (Miss. 2003). Finding no error in the conviction and sentence, weaffirm
in part, and reverse in part, the judgment of the Court of Appeds and reindate and &firm in toto the
judgment of the Circuit Court of DeSoto County.

FACTS
13.  Thefallowing factud background was redited by the Court of Appeds

At goproximatdy 2:49 p.m. on February 29, 2000, the Love Volunteer Fre
Depatment recaived areport of afire a 3789 Jaybird Road, Hernando, Mississppi, the
resdence of Dondd Weade Miller. Upon arivd, Sam Witt of the Hernando Fre
Department observed smoke coming from the roof on the right front Sde of the trailer
home

DeSoto County Deputy FreMarshdl Mike Hancock wascdled toinvestigatethe
metter and arrived & goproximatdy 4:00 p.m. with acaninetrained to Sgn for accderants
or flammableliquids Shortly theresfter, Miller returned home, and at therequest of Officer
Hancock consented to a search of the property. Officer Hancock dlowed his trained
canine to search the property for accderants. The canine Sgnaed the presence of an
accderant inthe center of the couch. Phatogrgphswere entered into evidence of thecouch
and the caning's search.

Attrid, MikeLynchard, acustodian of recordsa Bell South Telecommunications,
tedtified thet atwo minute cal from Miller's unlisted number & thetrailer homewasmede
a 2:38 p.m. on the day of theinddent to aMemphis phone number. Lynchard dated thet
he did nat know to whom the Memphis number was lised nor who mede the cdl to thet
number.

John Anderson, an acquantance of Miller, testified that when he drove by Miller's
traler, he "noticed smoke coming from the trailer.” He dowed down and noticed fire

tAswill berevealed later in thisopinion, the Court of Appeals mistakenly used the terms* supervised
probation” and “ post-rel ease supervision” interchangeably.
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"through the window of the traller.”" Anderson stopped, cdled 911 to report the fire a
goproximatdy 2:49 p.m., and moved Miller's dog from the yard.

Geniene Bowdre, who lived acrossthe sret from Miller, tedtified thet on the day
of theinddent, she saw avehide coming out of oneof the driveways, @ther Miller'sor the
one next to him, but she was not sure. Then, she saw smoke coming from the traller.

SamLauderdde, a Sate Farm Insurance agent, tedtified that Miller'smother isen
employee of his and that he "got atdephone cal thet Donnies home was on fire And a
few minutes later, he (Miller) pulled into the parking lot and came into the office or came
up the office geps, and | walked out and said, Tw]eve gotten acdl that your homeison
fire' And he turned around and | eft.”

Bradley Schinker, the Satesfire invedtigator expert, testified thet when he came
to the east Sde of the living room, he noticed thet the couch was dmaost burned out in the
center and thet "thefiredarted inthisarea Schinker dso indicated that he found no faulty
wiring after ingpecting the trailer. He tedtified that smoking was ruled out and thet he
determined thiswas some type of intentiond act.

Lee James, a dams representative for State Farm Insurance, testified that she
interviewed Miller, who admitted thet he was a Smoker but denied being on his couch
smoking the day of thefire

At the condusion of the Sate's case, Miller moved for adirected verdict daiming
that the State had failed to prove beyond areasonable doubt thet he had committed arson.
This motion was denied.

Miller tedtified thet he did not intentiondlly gart the fire. He Sated that he might
have accidentdly started thefire, but did not sate how it may have accidentaly occurred.

Miller'ssger, Dalene Hllis, testified thet she owned the couch prior to giving it to
her brother. She daed tha her boys spilled gun deaning solvent on the couch
aoproximatdy three months prior to it baing given to Miller.

Miller requested a peremptory ingtruction which was denied by the trid court.
Miller was found guilty and sentenced to one year in the custody of the Missssppi
Depatment of Corrections followed by ten years of podt-rdease supervison for the
purpose of insuring payment of regtitution in the amount of $51,255.91 to State Farm.

Miller filedamationfor INOV, or inthedternaive, amotionfor anew trid, which
was denied.

Miller, 856 So0.2d at 421-22.
4. Onagpped, the Court of Appeds hdd that athough the evidence presented in Miller's case was
purdy drcumdantid, "the record contain]ed] subgtantia evidence from which thejury could condudethet

Miller wasquilty of arson." | d. & 425. Therefore, the Court of Appeds affirmed Miller'sconviction. The



Court of Appedls, however, reversed and remanded the sentence, finding that the trid court improperly
exceeded the maximum years dlowed by satute for supervised probetion.
DISCUSSI ON

%.  Miller assatsthat thetrid court erredin (1) failing to sustain hismoationsfor directed verdict mede
both a the dose of the Stae's casein-chief and a the condusion of the trid; (2) falling to give a
peremptory indruction in hisfavor; and, (3) failing to find via pod-trid mations thet the verdict of thejury
was contrary to the law and the weight of the evidence.
6.  Whenconddaing dams of trid court eror in the denid of amoation for a directed verdict or a
denid of aperemptory indruction, our Sandard of review isthe same. We mugt judge the sufficiency of
the evidence by acoepting astrue dl evidence, aswdl asdl reasonableinferenceswhich may dravn from
the evidence, inthelight mogt favorableto the Sate (the non-moving party), and in o doing, if thereexists
inthe record evidence sufficient to support thejury’ sguilty verdict, we are condrained asametter of well-
established law to uphold the trid court’s denid of a mation for directed verdict and/or peremptory
indruction. Robert v. State, 821 So.2d 812, 817 (Miss. 2002); | saac v. State, 645 So.2d 903, 907
(Miss. 1994); Clemonsv. State, 460 So.2d 835, 839 (Miss. 1984).
7. Inaddressng Miller' s chdlenge to the waight of the evidence, our gandard of review islikewise
Clear.

Our scopeof review iswd| established regarding chdlengesto the waight of the evidence

issue. Proceduraly, such chdlenges contend that defendant’ smotion for new trid should

have been granted. Miss. Unif. Crim. R. of Cir. Ct. Prac. 5.16.[°] Thedecisonto
grant anew trid restsin the sound discretion of thetrid court, and the motion should not

2Thisruleis now cited as URCCC 10.05.



be granted except to prevent “an unconscionableinjusice” Wetz v. State, 503 So.2d
803, 812 (Miss. 1987).

Jonesv. State, 635 So.2d 834, 886 (Miss. 1994).
18.  TheCourt of Appedsfound thefallowing evidenceto be consstent with the guilty verdict of arson:
(1) Miller was the sole occupant of the traller, (2) a tdephone cal was made from the
traler goproximately ten minutes before the fire was reported, (3) Miller was the last
person known to be a the traller, (4) acar was seen leaving the vidnity of Miller'strailer
shortly beforethefire, (5) thefirewasarted ddiberady, (6) Miller wasa home between
2:38 p.m. and 2:40 p.m., (7) the fire was reported a gpproximatdy 2:49 p.m., and (8) a
cdl was mede from Miller'straler at goproximatdy 2:38 p.m.
Miller, 856 So. 2d a 423. While the evidence of guilt in the case sub judice was no doubt purely
drcumdantid, this does not vitiate an otherwise lavful verdict. Walton v. State, 642 So.2d 930, 932

(Miss. 1994). There were conflictsin the evidence which unquestionably hed to be resolved by the jury.
Groseclose v. State, 440 So.2d 297, 301 (Miss. 1983). Therefore, the Court of Appedsand thetrid
court were correct in determining thet the verdict rendered by the jury was not contrary to law nor wasit
againg the weight of the evidence,

19.  Regarding the sentence imposed by thetrid court, the Court of Appedls has mistakenly used the
terms*“ supervised probation” and “pod-reease supervison” interchangegbly. Note by way of example
the fallowing excarpts from the opinion of the Court of Appedls “[Miller] was sentenced to aterm of one
year inthe cugtody of the[MDOC] followed by super vised probation of tenyears.” 856 So. 2d a 420
(empheds added). “Miller was found guilty and sentenced to one year in the custody of the [MDOC]

followed by ten years of post-release supervision...” Id. a 422 (empheds added). The Court of



Appeds sua gponte determined that the trid judge had imposed an illegd sentence as evidenced by the

fdlowing languege

However, this Court notes that in addition to serving one yeer in the custody of the

Missssppi Department of Corrections, the trid court sentenced Miller to aterm of ten

years supervised probation. Pursuant to Miss. Code Ann. Section 47-7-37 (Rev.

2000), aperiod of post-release supervision shdl not exceed five years. Ellis v.

State, 748 S0.2d 130 (1 12) (Miss. 1999).[°]] This Court therefore notesasplain error

that portion of the sentencewhichimposesaperiod of post-r el ease super vision of ten

years.
856 S0.2d at 425 (emphasis added).
110.  Supervisad probation and post-release supervison are totdly different Satutory crestures. Miss
Code Ann. 847-7-33 providesfor supervised probation, while Miss. Code Ann. 8 47-7-34 providesfor
post-release supervison. At least two mgor differencesin thesetwo Satutesare (1) supervised probation
may not beimposad on aconvicted felonwhile pod-rd ease supervison may beimposed on aconvicted
fdon; and, (2) supervisad probation islimited to five yearswhile pos-release supervisonisnot. Section
47-7-34 daesinter diathat “the totd number of years of incarceration plus the totd number of years of
post-release upervison shdl not exceed the maximum sentence authorized to beimposed by law for the
fdony committed.” While the datute unquestionadly limitsto fiveyearsthe period of timethat the MDOC
may supervise an offender who is on pod-release supervison, the dear language of the datute does not
limit the totd number of years of pogt-rdease supervison to five years.
11. Tha having been sad, wenotethat thetrid court in the case sub judice sentenced Miller, inter dia,

asfollows

SEllisinvolved asupervised probation sentence imposed by thetria judgein 1990, prior to the passage
of Miss. Code Ann. § 47-7-34. Ellis thus did not involve post-rel ease supervision.
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The Defendant is hereby sentenced to a term of one (1) year in the
Missssppi Department of Correctionsfollowed by supervised probetion
under the supervison of the Missssippi Department of Correctionsfor a
period of ten (10) years or until the court in term time or the Judge in
vacationshd| dter, extend, terminate or direct the execution of the above
sentence,

kkhkkhkkkkhkhhhkkkkhkhhhkkhkkhkhhhkkhkkhkhhhkkhkhkhkhhhkkhkkhkhkhhkkkhkhkhkkkkkkx*x

The Defendant is only required to meet with [the] probation officer & the
gautory minimum guiddines

Thus it isdear that thetrid judge was placing Miller on probetion, but only five (5) years of which would
be served under the supervison of the MDOC with theremaining five yearsbeing in essence unsupervisd
probation.” Thereis no doubt that Miller could not be required to serve more then five years by way of
reporting to a MDOC probation officer (supervised probation), but upon reease from the reporting
requirements by the MDOC officer and/or the trid court, Miller no doubt could servetheremainder of his
sentence by way of unsupervised probation. Thesentencewasnot violativeof Sections 47-7-33,47-7-34
or 47-7-37. Therefore, the Court of Appeds erred in reveraing the sentence imposed by the trid court.
CONCLUSION
112.  Fnding that bath the Court of Appeds and the Circuit Court of DeSoto County were correct in
holding thet the jury properly conduded from subgtantia evidence asreveded in the record, thet Donad
Wade Miller was guilty of arson, we &firm Miller's conviction. We dso find that the trid court was
authorized by the gpplicable gatutes to sentence Miller to one year in the cugtody of the Missssppi
Department of Corrections followed by ten years of supervised probation limited by the dear language of

the sentencing order to the maximum five-year period for MDOC supavison.* Therefore, we dfirm in

4Thereisno doubt that the better practicein this situation would have been to sentence the defendant
to ten years of post-rel ease supervision as opposed to supervised probation.
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part, and reversein part, thejudgment of the Court of Appeasand reindate and affirmin toto thejudgment
of the DeSoto County Circuit Court.
113.  Fndly, we suggest to our learned trid judges that when sentencing a defendant to a period of
incarceration followed by a period of supervison by the MDOC, pogt-rdease supervison under the
provisons of Miss. Code Ann. § 47-7-34, is the better procedure. Additiondly, we suggest to our trid
judges that when sentencing a defendant to ether supervised probation or podt-reease supervison, it
should be made dear in the sentencing order that any MDOC supervison is limited to no more then the
datutory maximum of five years
14. THEJUDGMENT OF THE COURT OF APPEALSISAFFIRMED IN PART AND
REVERSED IN PART, AND THE JUDGMENT OF THE DESOTO COUNTY CIRCUIT
COURT ISREINSTATED AND AFFIRMED.

SMITH, CJ., GRAVES AND RANDOLPH, JJ.,, CONCUR. EASLEY, J,
CONCURS IN RESULT ONLY. WALLER, PJ., DISSENTS WITH SEPARATE

WRITTEN OPINION JOINED BY COBB, P.J., AND DICKINSON, J. DIAZ, J., NOT
PARTICIPATING.

WALLER, PRES DING JUSTICE, DISSENTING:

115.  Becausethe evidence wasinsufficient to establish beyond areasonable doulbt that Dondd Wade
Miller was guilty of arson, | respectfully dissant.
116. Theplurdity rdiesonthe Court of Appeds condusonthet thefollowing evidence was conagent
with the guilty verdict rendered againg Miller:

(1) Miller was the sole occupant of the trailer, (2) a tdephone cdl was

mede from the traler goproximatdy ten minutes before the fire was

reported, (3) Miller wasthe last person known to be a the traller, (4) a
car was seen leaving the vidnity of Miller'straler shortly before the fire,
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(5) thefire was sarted ddiberatdly, (6) Miller wasa home between 2:38

p.m. and 2:40 p.m., (7) thefirewasreported a goproximatdy 2:49 p.m.,

and (8) acdl was made from Miller'strailer a gpproximatdy 2:38 pm.
Miller v. State, 856 So. 2d 420, 423 (Miss. Ct. App. 2003).
17. Thefact thet Miller livesdone does nat, in my view, weigh in favor of ether averdict of guilty or
innocent. Further, Miller does nat digpute that he wasin the traller in the minutes prior to the fire sarting
or that hewasthelast person knownto beinthetraler. Miller admitsthat he had been on theinternet and
departed jud prior to the fire garting.
118.  Additiondly, thefact that acar was seenleaving thevicinity shortly beforethefire doesnot srongly
support the guilty verdict when congdering thetestimony of Gemenie Bowdre. Bowdre lived adjacent to
Miller. She tedtified that she was a her mailbox when she saw "acar, . . .coming out of one of the
driveways north of me. And I'm not sure which driveway it was coming out of, but it was the Miller
ariveway or the other drive” Further, when asked what kind of vehicdle she saw, Bowdre Sated, "1 don't
know vehides unless| redly seethe name onthem.” Bowdre tetified thet after seaing the car leave, she
noticed smoke coming from Miller's home.
119. Theonly evidencedf afirebeing ddiberady sarted camefrom Mike Hancock, thefireinvestigator
with the DeSoto County Fre Department, who tedified thet the trained canine used in his investigation
indicated that aflammeableliquid was presant on themiddle of Miller'scouch. Thiswas confirmed by Brad
Schinker, afireinvestigator with Unified Investigations and Scences, who dimingted dl of the accidentd
ignition sources and conduded that Miller's sofa was the firés origin. Schinker concluded thet the fire

garted by "introduction of an ignition source by some type of human action. | mean, humean action, by



someone physicaly coming in and bringing it into the area, anignition source™ Thisadone does not show
thet the fire was darted ddiberatdly.

120.  Arsonreguiresthat thefirebesat "willfully and mdicioudy." Miss Code Ann. §97-17-1(1) (Rev.
2000). DaleneHllis Miller'ssder, tedtified that she previoudy owned the couch. At theend of November
or December, she saw her children saill gun deaning solvents on the couch while they were deaning thar
guns Shefurther tetified that she gave the couch to Miller because he did not have any furniture. At trid,
Miller testified thet he placed hismail on the couch when he gat home, thet later hewent back to the couch
to look through his mail and thet it was possible he was smoking at thet time. Miller testified thet he may
have accidentdly started the fire but did not intentionally.

21. The record here reflects no physicd evidence linking Miller to the fire. The State attempted to
show thet Miller had mative because of hisfinandd troubles. However, Miller'sinsurance coverage was
for goproximately $31,000.00, and Miller testified that he owed $43,000.00-$44,000.00 as of the date
of the fire Additiondly, there is no dgnificant evidence that Miller attempted to remove any persond
property from his home prior to the fire, induding guns, the computer and dl furnishings In fat, afriend
of Miller's naticed the fire and removed Miller's dog from afenced areadirectly behind the buming trailer.
22. The facts here are no more damaging than those in Gatlin v. State, 754 So.2d 1157 (Miss.
1999). Gdlinwas a the scene of afire a atime when he could have sarted the fire, but Gatlin did not

aomit that heactudly Sarted thefire 1 d. at 1159. Gatlin had domestic troublewith agirlfriend asamoative

| d. The fire marshd tedtified that an accderant had been used in such an amount that it was no accidant.
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I d. Further, no physical evidencewasfound to connect Gatlin with thefire | d. Gatlin was reversed by
this Court for inauffident evidence

123.  ThisCourt has reversad severd other arson convictions due to insufficent evidence: See | saac
v. State, 645 S0.2d 903 (Miss 1994) (Issec dated that he may have Sarted the fire & his girlfriend's
goatment, but did not do so intentionally; | ssac wasfather of girlfriend's children and girlfriend hed put him
out of gpartment aweek before the fire); Whitev. State, 441 So.2d 1380 (Miss. 1983) (witness stated
that White asked him to assgt in burning of car to defraud insurer; reversed and rendered on plain error);

Moody v. State, 371 S0.2d 408 (Miss. 1979) (this Court found two prasecution witnesses not credible
and reversed and rendered); Holloman v. State, 151 Miss. 202, 117 So. 532 (1928) (trouble existed
between defendant and owner of barn; defendant's father's property, normaly stored in barn, had been
moved before fire; witness Sated thet defendant told him he would burn the barn and tried to get witness
to help; tracksamilar to defendant'swere found near point of origin of fire). Likewise, thisCourt reversed
Gatlin's conviction because there was no more evidence supporting Gatlin's conviction than in | saac,

White, Moody, and Holloman. Gatlin, 754 So.2d at 1159.

124.  Viewing the evidence here inthelight mogt favorableto theverdict, | fail to seehow aressoncble,

hypotheticd juror could find beyond a reesonable doubt that Miller was guilty of arson. For this reason,

| would reverse the Court of Appeds judgment and reverse and render Miller's conviction and sentence.

COBB, P.J., AND DICKINSON, J., JOIN THISOPINION.
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