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DICKINSON, JUSTICE, FOR THE COURT:
M.  After Dardl Swindle was indicted on two counts of uttering forgery, in violaion of Miss Code
Ann. §897-21-49, and 97-21-59, he pled guilty and was sentenced to two consecutive 15-year terms,

with the lagt five years to be served on pod-reease supervison.



2.  Theredfter, Snvindefiled a pro se maotion for pogt-conviction rdief, which was denied. He then
gppeded, and the Court of Appeds reversed and remanded on the issue of ineffective assstance of
counsd. Swindle v. State, 2003 WL 22708166 (Miss Ct. App. 2003). The Statefiled a petition for
writ of certiorari which this Court granted. \We now review the decison of the Court of Appeds.
FACTSAND PROCEDURAL HISTORY

13.  Dardl Svindewasindicted for fraudulently issuing two checks on the account of SheilaJ. Odom.
One check, issued to Bill's Quick Stop, wasin the amount of $49.82, and the other was issued to Wal-
Mart in the amount of $588.41.
4. Through his counsd, Swvindle entered an agreement with the prosecutor that he would enter an
“open pled’ of guilty, which meant that he would plead guilty and proceed to sentencing without any
recommendation of a sentence from the prosecutor.
. The trid court accepted the plea and deferred sentencing for four days, while a pre-sentence
investigetion report was prepared. At the sentenaing hearing, the trid court offered an opportunity for
victims of the crime to come forward and pesk, but no one presented themsdvesin person. Indeed, the
prosecutionindicated that the victim, Sheila Odom, hed filed awritten “vicim's impact Satement,” which
contained the fallowing Satement:

Thenight before the trid, Darrdl Svinde and Darrdl’ swife cdled the victim, arying and

asking her to change her tesimony. Thisredly upset Shellaconsdering the higtory of her

and Dardl. Yenyearsago hetdd thevictim hewould have her and her family killed if she

ever had anything to do with sending himto jall. Evenif he went to jall, he told her he

would have his brother kill them dl and dl he would haveto do isSx monthsin Whitfidd

because he has gotten off that easy (in another Sate) for the samething. All thistimesince

the crime, she couldn’t keep her children in sports because she was afrad he would find

themand kill them. She had her number changed because hisfamily kept harassing her in

the beginning. Now it hasjust come out in the new phone book, and Darrdl and hiswife

cdled thisweek (asper above). Hehasphyscaly assaulted her inthe past and sheknows
how violent heis capable of baing which makes her take his threats serioudly.



The court reviewed the pre-sentence investigation report and the victim's impact satement, without
objection from defense counsd. Swindle was then sentenced to two consecutive 15-year terms, with the
last five years to be served on podt-reease supervison and a $1,000.00 fine.

6.  No goped wastaken fromthejudgment of sentence. Subsequently, Swindlefiled apro ssmoation
for post-conviction rief. Thetrid court summarily denied the maotion. Swindle gppeded, and the case
was assigned to the Court of Appeds, where Swindle raised four issues

(8 Whether thetria courtimproperly relied oninformation in Odom'svictim impact Satement thet
was outsde the intended scope of such a gatement;

(b) Whether the proper satutory procedure for introduction of a victim impact datement was
followed,

() Whether thetrid court improperly relied on evidence of aprior crimind convictionto judtify the
length of the sentencer and,

(d) Whether Sindle recalved ineffective assgance of counsd.
7. The Court of Appedsheld thet issues (a) through (c) were not properly before the court because
they could have been raised on direct gpped. 2003 WL 22708166, a *2. However, it further held that
inorder to determine whether Swindle was denied effective assstlance of counsd, it would berequired to:

(@ examine the various complants raised by Swindle, (b) determine whether they would

appear to have menit, and (C) condder whether defense counsd, in areasonably vigorous

defenseof hisdient’ srights, ought to haveraisad theissues contemporaneoudy, and, if o,

(d) whether it isreasonableto cond udethat adifferent result would, indl probability, have

been obtained had he done 0.

Id. a*3.
The Court of Appeds found that Svindes atorney was ineffective for faling to object to the victim's
impact datement, and falling to object to the indusion of pagt arimes and Swindl€s prior convictions.

ANALYSS



18.  For purposssof thisandyss, we shdl condder together Swindl€ sfirgt two assgnments of error
concerning the victim impect Satement.

Whether thetrial courtimproperlyrelied oninformationin

Odom's victim impact statement that was outside the

intended scope of such a statement

Whether theproper statutory procedurefor introduction of
avictim impact statement was followed

9.  The State contends that the interpretation of Miss. Code Ann. 88 99-19-151, et seq. isanissue
of firgt impresson, and that the Court of Appeds misnterpreted the Satutes, ignored the sated purpose
of the Legidature, and imputed to the Legidature an unwarranted intent.
110.  The State further urges that the Court of Appedseredinfinding thet the Victim Impact Statement
Act, Sections 99-19-151, et seq., Miss Code Ann. (1972) as amended, rediricts the information thet a
trid court judge may condder inimpogng Sentenceon aconvicted arimind defendant. Thepedfichalding
weas, asfallows

This Court has serious resarvetions regarding the propriety of suchinformationinavicim

impect gatement. It cartainly far exceads the limited purposesfor which such daiements

may be offered as a part of the sentencing process as outlined in the gpplicable Satute,

The gatute plainly limits the contents of the Satement to matters rdaing to the direct

impect of the aime itsdf on the victim and does not gppear to condone the kind of open-

ended accusations of other incidents of wrongful conduct by the defendant that are

contained in Odom'’ s Satement.
2003 WL 22708166, at * 3.
11. The State argues that the purpose of the victim impact datement is not to provide rights to the
convicted aimind. Nor isits purpose to limit the information thet victims can provide to the sentending

court. Raher, itisintended to impart rightsto the victim. Additiondly, the State damsthet areversd of



thetrid court would havetheeffect of limiting, rather than expanding, theinformation thet thetrid court may
properly condder in assessng punishment.

f12. The Sate further notes thet the trid judge hes broad discretion in sentencing and daims thet the
decison of the Court of Appedls in conflict with its prior opinions. As an example, the Sate cites
Summerall v. State, 734 So.2d 242 (Miss. Ct. App. 1999), which Sates.

"[t]he trid judge here, Stting without ajury, hed broad discretion in thethingshewas dble
to congder. Hemay gppropriately conduct an inquiry broad in scope, largdly unlimited as
to thekind of informeation hemay condder, or the sourcefromwhichit may come” Evans
v. State, 547 S0.2d 38, 41 (Miss.1989) (citing United States v. Barnett, 587 F.2d
252 (5th Cir.1979)). "Theimpodtion of asentenceiswithin thediscretion of thetrid court,
and this Court will not review the sentence, if it iswithin the limits prescribed by daute”
Reynoldsv. State, 585 S0.2d 753, 756 (Miss.1991) (citing Reed v. State, 536 So.2d
1336, 1339 (Miss.1988), Boyington v. State, 389 So.2d 485 (Miss.1980)). "In
imposing sentence, the trid court may take into account larger sodietd concarns, aslong
asthe santenceis particularized tothedefendant.” Reynolds, 585 So.2d a 756 (citation
omitted).

734 S0. 2d at 246.

113. The State is correct for reasons it Sates, and for other reasons. The use of victim impact
datements that have some probative va ue, measured againg the evidence asawhole, and thet arenot o
inflammeatory asto prgudice the defendant have been afirmed by this Court. See Edwardsv. State,

737 S0. 2d 275 (Miss. 1999).*

1See also Paynev. Tennessee, 501 U.S. 808, 833, 111 S.Ct. 2597, 2612-13, 115 L.Ed.
2d. 720 (1991) (Scdia, J., concurring) ("[T]he Eighth Amendment permits parity between mitigating
and aggravating factors™). Since avictim is not on trid, the victim's character and morality are not on
trid. The impact upon avictim's family isnot on trid ether. What ison trid isthe guilt and culpability of
the defendant. However, now that victim impact statements are admissible, any smilar mitigating
evidence should be deemed relevant on the basis of fairness and equd parity.
Id. at 825.



114. Inthis casg the datement ddved into Swind€ s higtory with the victim, induding thregis mede
agang her and her family by the defendant. Assuming the satute controlsthe question, we find the Satute
not as narrow in scope as the Court of Appedsreadit.
115. Thelegidaive purpose of the victim impect Satement datute is, asfollows
(1) The Legidature finds and dedlares that:
(@ Protection of the public, redtitution to the arime victim and the arime victim's
family and just punishment for the harm inflicted are primary obyjectives of the sentencing
process,
(b) Thefinendd, emationd and physicd effectsof acrimind act onthevicimand
the victim'sfamily are among the essentid factorsto be congdered in the sentencing of the
person respongble for the crime;
(©) In order to impose a just sentence, the court must obtain and consder
information about the adverse impect of the arime upon the vidim and the vidim's family
aswdl asinformation from and about the defendartt;
(d) Thevicimof the crime or arddive of thevictimisusudly in the best pogtion
to provideinformation to the court about the direct impact of the crime on thevidimand
thevidimsfamily.
(2) Therefore, the Legidature dedares thet the purpose of Sections 99-19- 151 through
9-19-161 is to provide the sentencing court with a victim impeact Satement prior to
sentencing a convicted offender who has causad physicd, emationd or finendd harm to
avicim as defined herein.
Miss. Code Ann. § 99-19-153 (Rev. 2000).
116. Thus the datute does not redrict the contents of the victim impact Satement to the "finandd,
emationd and physcd” efect of acimind act onthevictim, but indead datesthat theseareamong the

essential factorsto be considered in sntendng.



117.  Furthermore, the Satute specificaly providesthat the primary objectives of the sentencing process
are “[pJrotection of the public, reditution to the crime victim and the crime victim's family, and just
punishment for the haminflicted. . . .”
118. Swindli€sactions or datements indicate a heightened degree of savagery and capeaity to inflict
emationd damege on thevictim. Where these ections or Satementsarerdaed to the crime at issue, they
are properly induded in the victim's impect Satement and properly conddered by the judge. Here,
Swinde hed a higory of threatening to kill Odom and her family, should she ever hdp send him to jall.
Subseguent to the arimeinvolved here, Odom hed to change her phone number because of harassng cdls
from Snvinde and hisfamily.
119. AstoSwind€ sdamtha thevictimimpact Satement wasfurnished untimdy, it isundear fromthe
present record when Swindle and hisatorney were furnished Odom’ ssatement. Miss. Code Ann. 899
19-159 (Rev. 2000), requiresdisclosureof thevictimimpect Satement to thedefendant “ [t leest 48 hours
prior to the dete of the sentencing.”
120. Regardessof when it was furnished, Swindle has provided uswith no evidence or indication thét,
hed the satement been provided earlier, a different result would have obtained. Nor does he present us
with evidence indicating thet the victim impact Satement wes, in any respect, ineccuraie. Thus, hisdaim
of ineffective assstance of counsd for falure to object to the victim impact Satement iswithout merit.

Whether thetrial court improperly relied on evidence of a

prior criminal conviction to justify the length of the

sentence.
121. Swindewasnatindicted asahabitud offender under Miss. Code Ann. 8 99-19-83whichimposes

alifeimprisonment sentence. Neverthdess, itisdear thet, in sentencing Swindle, thetrid judge considered



hisprior crimind history, which was ligted in the presentence report provided to the court on the day of
sentenang.

722. Because the record before the Court of Appedls did nat incdude the presentence investigation
report, that Court stated:

Apparently, the triad court obtained a presentence report on Swindle before imposing his
sentence. That report isnot apart of the record in the matter now before us. 1t cannot be
doubted, however, that the contents of that statement had substantid effect on the trial
court’s decision to impose what appears on its face to be a rather severe punishment. In
the order denying Swindle's post-conviction relief motion, the trial court spoke of
Swindl€ scomplaint regarding the severity of his sentence by saying, “[t]hat a thetime[of
entering his pleg] the offender had a record which made him dligible to be sentenced
pursuant to Section 99-19-83 to life without parole. . . .”

No other reference to the existence of any such prior crimind record appears in the
record. There was no effort to indict Swindle as an habitua offender. In his motion,
Swindle asserts that he was actudly acquitted of at least one prior crime “by ajury in
another gate. . ..” Itis impossble to assess the accuracy of that dlegation by Swindle
because of the lack of information as to what adleged prior conviction or convictions the
trid court relied upon inits decision to impose such alengthy sentenceon Swindle. Again,
weare satisfied that, if the presentence investigation revealed dleged prior convictionsthat
would tend to bear on the length of sentence to be imposed, defense counsel had some
obligetion to investigate the matter, especidly in the circumstance where the defendant
himsdlf was protesting that at least one of the dleged convictions did not, in fact, occur.

Until abetter record iscreated that includes evidence of those prior convictions apparently
relied upon by the trid court, this Court cannot effectively evauate the truthfulness of
Swindl€e salegation that hewas, in fact, acquitted of at least one of the rdevant crimesthat
would otherwise have potentialy exposed him to the possbility of alife sentence. An
effective effort at representation by counsd during the sentencing phase would have
ensured that such evidence was in the record for appropriate review.
2003 WL 22708166, &t *5.
123.  Subsequent to the Court of Appeds decison, the record was supplemented to indude the pre-
sentence invedtigation report. It providesthat Swindle hastwo prior fdony convictions, apending charge

of possession of pargpherndia, and numerous arrests.



24. Spadficdly, Swindle was convicted in 1986 of Smple burglary of a sructure, and received a
sentence of three years, which was suspended.

125. 1n 1987, he was convicted of two counts of theft over $100.00, one count of burglary and one
count of crimind damage to property, and sentenced to jail on dl counts.

126. 1n1989, hewasarested and charged with two counts of aggravated rape. No dispogtion of this
chargeisliged.

127.  1n 1990, he was arrested and charged with possesson of solen goods. No digpostion of this
chargeisliged.

128.  In 1990, hewas arested in Louidanaas afugitive from Pearl River County.

129. 1n 1990, hewas arested in Louisana and charged with aggravated assault and Smple arimind
damage. The charge was nolle prossed.

130. In 1991, hewasarested for purse snatching. No digoostionislited.

131 1n 1998, he was areded in Louisanafor ample burglary of an inhabited dwdling, forgery, and
illegd possesson of solen property. No digpostionislited.

132.  In 1998, hewas areted for possession of solen goods, speeding and driving with a suspended
license. Dispositionisnat listed.

133.  In 2000, hewas arested in Louiganafor smple burglary and theft. No digpositionislisted.
134.  Wefind thetrid court properly consdered Svindlé scrimind higtory, and his counsd’ sfalureto
object was not ineffective assstance of counsd.

CONCLUSON



135.  Having found no error in the sentencing, we cannot hold that Swinde's counsd was ineffective
Therefore, the judgment of the Court of Appeds is reversed, and the judgment of the trid court is
reindtated and affirmed.

1836. JUDGMENT OF THE COURT OF APPEALS IS REVERSED, AND THE
JUDGMENT OF THE TRIAL COURT ISREINSTATED AND AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ., EASLEY, CARLSON AND

RANDOLPH, JJ., CONCUR. GRAVES, J., CONCURSIN RESULT ONLY. DIAZ, J.,
NOT PARTICIPATING.
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