IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2003-CA-00280-COA

EDDIE TATE

V.

CAROLYN TATE

DATE OF TRIAL COURT JUDGMENT:

TRIAL JUDGE:

COURT FROM WHICH APPEALED:
ATTORNEY FOR APPELLANT:
ATTORNEY FOR APPELLEE:
NATURE OF THE CASE:

TRIAL COURT DISPOSITION:

DISPOSITION:

MOTION FOR REHEARING FILED:
CERTIORARI FILED:

MANDATE ISSUED:

APPELLANT

APPELLEE

12/20/2002

HON. JOHN C. ROSS, JR.

LEE COUNTY CHANCERY COURT

GARY L. CARNATHAN

BEN LOGAN

CIVIL - DOMESTIC RELATIONS
CHANCELLOR RESOLVED ISSUES
REGARDING PROPERTY SETTLEMENT
AGREEMENT.

REVERSED AND REMANDED - 06/08/2004

BEFORE KING, C.J., BRIDGES, P.J., AND CHANDLER, J.

CHANDLER, J., FOR THE COURT:

1. On June 14, 2000, the Lee County Chancery Court issued a judgment for divorce that

incorporated a settlement agreement in which Eddie and Carolyn Tate agreed to divide al marital assets

except for the coupl€'s residence, which the settlement agreement provided "shal be disposed of by the

Court." A hearing was held on October 19, 2000, but the decree resolving property issues did not issue

until December 20, 2002, some eleven days prior to the expiration of the chancellor'sterm of office. Eddie

gpped s the decree assarting two issues which we quote verbatim:



1. Did the chancdlor err in vauing the maritd home at $20,000 to $30,000, minus a

$10,000 lien, when the only evidencein therecord wasaprofessiond appraisd vauing the

home at $65,000, minus a $6,000 lien?

2. Did the chancdlor err in awarding the wife 100% of the only sgnificant marital asst?
In her brief, Carolyn "concedes that the value of the house should be $65,000. The principal amount of
the outstanding indebtedness on the house a the time of the hearing was between $6,000 and $7,000."
However, she contends that the chancery court was correct in finding that she was entitled to 100% of the
home.
12. In finding that Carolyn should take 100% of the home's vaue, the chancery court correctly
identified the Fer guson factors as being the gpplicable legd standard, but the chancery court's finding that
dl of the contributions Eddie made to the household went to every day living expenses, and none of the
contributions went to debt service on the home's mortgage is not supported by the record. Additiondly,
the record is slent as to what contributions to the debt service on the home were made during the nearly
two years from the taking of evidence to the entry of the decree, and during the sixteen months from the
entry of the decree to the present. Therefore, we additiondly find that upon remand, the chancery court
should apply the Ferguson factors not only to the facts adduced at the hearing but aso give consideration
to any additiond factsnot shown in the record before this Court. We expresdy note that upon remand the
chancery court may well find that the evidence supports afinding that Carolyn should be avarded 100%
of the home. However, the record before us is ambiguous as to the relative equities of the parties at this
date.

FACTS



113. Eddie and Carolyn married in 1973. Eddie had three children by aprior marriage, dl of whom had
reached their mgority at the time Carolyn filed for the divorce. Three additional children were born to the
marriage, but only one child, a son, had not reached his mgority at the time of the hearing in the chancery
court. Inthe 1980sthe couple grew apart, and Eddie established a separate household. 1n 1989, Carolyn
filed for divorce, but the divorce was never findized. Alsoin 1989, Eddie filed for bankruptcy. Carolyn
opposed this decision, but gpproximatdy $27,000 in debts for which the couple was jointly liable were
ether forgiven or avoided by creditors failing to prevent discharge. Pursuant to the bankruptcy judgment,
Eddie paid $191 per week for fiveyears. Following the completion of the bankruptcy paymentsin 1995,
until October of 1999 when the disagreement ultimately leading to Carolyn filing for divorce occurred,
Eddie directed the deposit of his Veterans Administration monthly disability check to be made to the
couplesjoint checking account. These checks varied fromalow of $653 to ahigh of $788. The record
indicates that some of these funds went to Carolyn's expenses and some went to Eddie's expenses a his
separate household, but the testimony and documentary evidence is not conclusive asto the exact split of
these funds between the two households. Moreover, therecord indicatesthat Carolyn ceased claming the
youngest two children as dependents in 1996. Two other children left home in 1989, but one of them
returned home for some ungpecified time.

4.  Atthehearing, an gppraisal wasentered into evidenceindicating that the homewasworth $65,000.
No testimony or any other evidence contradicted the appraisal.

ANALYSIS

15.  Anagppdlate court will not disturb the findings of a chancellor unless the chancellor was manifestly
wrong, clearly erroneous or an erroneous lega standard was applied. Johnson v. Johnson, 823 So.2d

1156, 1159 (1 7) (Miss.2002) (citing Ferguson v. Ferguson, 639 So.2d 921, 930 (Miss.1994)).



Furthermore, the chancdlor's findings of fact will not be reversed if there is any substantid credible
evidence which supportsthem. Dunaway v. Busbin, 498 So.2d 1218, 1221 (Miss.1986). TheFerguson
factors are elght considerations that the Mississippi Supreme Court adopted for chancery courts to use
when they equitably divide marital property.

1. Substantia contribution to the accumulation of the property. Factors to be considered
in determining contribution are asfollows:

a Direct or indirect economic contribution to the acquigition of the property,

b. Contribution to the gtability and harmony of the maritd and family raionships as
measured by quality, quantity of time spent on family duties and duration of the marriage,
and

¢. Contribution to the education, training or other accomplishment bearing on the earning
power of the spouse accumulating the assets;

2. The degree to which each spouse has expended, withdrawn or otherwise disposed of
marital assetsand any prior distribution of such assets by agreement, decree or otherwise;

3. The market value and the emotiona value of the assets subject to distribution;

4. The vdue of assets not ordinarily, absent equitable factors to the contrary, subject to
such digtribution, such as property brought to the marriage by the parties and property
acquired by inheritance or inter vivos gift by or to an individua spouse;

5. Tax and other economic consequences, and contractua or legal consequencesto third
parties, of the proposed distribution;

6. The extent to which property divison may, with equity to both parties, be utilized to
diminate periodic payments and other potentia sources of future friction between the
parties;

7. The needs of the parties for financid security with due regard to the combination of
assats, income and earning capacity, and

8. Any other factor which in equity should be considered.

Ferguson, 639 So.2d at 928.



T6. The record shows that the chancery court's finding as to the third Ferguson factor, the vauation
of the home, was directly contrary to the only evidence presented. The home was worth $65,000.
Carolyn asserted $6,000 to $7,000 debt was attached to the house, and nothing in the record disputed that
assartion. AstothefirstFerguson factor, theparties contributionsto acquisition of the home, the chancery
court found none of the weekly and monthly payments Eddie made to discharge other debts and provide
fundsto Carolyn for her use went to paying debt on the home. No documentary evidence was introduced
on thismatter. Carolyn did not contend that Eddie failed to contribute money to the household. Rather,
she contended that none of the approximately $11,580 Eddie paid to discharge bankruptcy debts, nor any
of the ungpecified amount of the Veterans Adminigiration disability checks which she used for household
expenses, should be consdered to offset the other funds that she used to service the debt on the house.
Mogt of the testimony of Eddie and Carolyn on this issue centered around the cost of vehicles, as many
aseght, that the youngest son had various ownership or leaseinterestsin, and how Eddie and Carolyn had
co-signed for their acquisition. After Eddie ceased to pay for one of the vehicles, because the child had
drug charges brought againgt him, Carolyn used the money Eddie contributed to the household to pay for
the last of thesevehicles. Carolyn said her credit would have suffered had she not done so; however, Eddie
was under the same legd obligation to pay for the vehicle, and if he choseto dlow thelegd consequences
to flow from his refusd to pay on a lease he had co-signed, that was a choice he was free to make.
Further, if Carolyn chose to use the funds Eddie contributed to the household to continue to pay for the
vehicle, and use her own funds to pay towards the debt on the house, that was a choice she was free to
make. However, these choicesdid not prove that Eddiefalled to contribute to the acquisition of the home.
Moreover, even assuming that had Carolyn chosen to alow the lessor to repossess the vehicle, and that

her credit would have suffered, her ownership stake in the house would not have been effected.



7. The law of this gate requires equitable, not equd, distribution of the maritd estate. Peterson v.
Peterson, 797 So.2d 876 (1 17) (Miss. 2001). Equitable divison isthefar determination of the divison
of marital property based on both spouses contributions during the marriage. Traxler v. Traxler, 730
$0.2d 1098 (1 21) (Miss. 1998). Nothing in this opinion should be read to hold that Eddie did indeed
contribute to paying toward the debt on the home, or that heisentitled to any portion of the homesvaue.
However, on remand, the chancery court must state findings of fact asto which party contributed whatever

percentage the court determines, and these findings of fact must be supported by evidence.

118. THEJUDGMENT OF THELEE COUNTY CHANCERY COURT ISREVERSED AND
REMANDED FORPROCEEDINGSCONS STENT WITHTHISOPINION. THEAPPELLEE
ISASSESSED COSTSOF THISAPPEAL.

KING, C.J., BRIDGESP.J.,, THOMAS, LEE, IRVING, MYERS AND GRIFFIS, JJ.,
CONCUR. SOUTHWICK, P.J., NOT PARTICIPATING.



