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EASLEY, JUSTICE, FOR THE COURT:
STATEMENT OF THE CASE
1.  Ths caseinvolves an goped from achancery court ruling which goproved the City of Winonds
annexdior of cartain partsof |and locatedin Montgomery County and land known asthe WinonaElevator
Property.” On May 22, 2002, the City of Winona (“the City”) filed a petition to raify and confirm the

extengor of its boundaries in the Chancery Court of Montgomery County, Missssppi. The petition



proposed four areasto beadded to the City, ind uded in the petition to extend the boundarieswas property
owned by the Ned family. An answer of objectors was fidd on December 22, 2000 by Harry Ned,
Domna Ned, Scott Ned, and Harriet Nedl (collectively referred to as “the Nedls”) and Winona Elevator
Co., Inc. (WinonaElevator).! Thecasewasheard beforetheHonorablePercy L. Lynchard, J., presiding,
orn February 11-15, 2002. At trid, only members of the Ned family, both individudly and as
representatives of Winona Elevator, gopeared to oppose the annexation.

2. The chancdlor filed his opinion on May 13, 2002. In his opinion the chancdlor determined thet
there was no objection to theannexation of three parcelsof land, identified asParcd One, Two and Three,
respectivdy. Parcd Four contained land owned by the Ned family and Winona Elevator. For purposes
of identification, the chancdlor further divided Parcd Four into two sections described as the devel oped
“Winone Elevator Property” andthe* Undeve oped Ned Property.” Theopinion reflectsthat the chancery
court found that under atotdlity of the drcumgtances the annexation of dl the tarritory for which the City
offered proof was reesondble with the exception of wha the chancery court described as the
“Undeveloped Ned Parcd.” On August 28, 2002, the chancdlor Sgned afind judgment gpproving the
enlargement and extension of theboundaries of the City of Winonawith theexoeption of the* Undevel oped
Ned property.” Following the find judgement and these proceedings, the Nedls filed atimely gpped to
this Court on September 13, 2002. The gpped only concerns the fourth section of land containing the
“Winona Elevator Property,” the other three sections of land annexed by the City are not a issue before
this Court.

STATEMENT OF THE FACTS

1 Winona Elevator is a business owned by members of the Ned family.
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18.  TheCity filed apditior for the annexation of four areas of Montgomery County into the City of
Winona, which is dso located in Montgomery County, Missssppi. Of these four aress thet the City
petitioned to annex, only the ruling asto aportion of the property identified as*“Parcd Four” is on goped
today. The chancary court, in its opinion, described the area a issue asfollows

Parcd Four - Thisparcd islocated North of Highway 82 and West of Highway 51. This

property isreferred to as the Ned Property. For the purposes of this opinion and based

on the proof presented this parcd is further divided into the developed Winona

Elevator Property [FN 1] and the Undeveloped Neal Property.
(emphadgsadded). The footnote to the description Sated the following:

! The Property refarred to herein as the Winona Elevator Property indudesindudes (S©)

property owned by others bordering US Highway 51 and is referred to as Winona

Elevator Property only for convenience of identification. The Undeve oped Ned Property

indudes the property owned by Mr. and Mrs. Scott Ned which liesNorth of USHighway

82 and west of the Winona Elevator property. In addition it includes property of athers

to the west of the Ned property line.
Thus, the chancellor divided Parcdl Four into what he described as the deveoped “Winona Elevator
Property” and the* Undeveoped Ned Property.” The chancdlor gpproved theannexation of dl thearess
with the exception of the property described as the “Undeveloped Ned Property.”  In his opinion, the
chancdlor ruled:

Theindicaof reasonableness are not separate and independent tests. Reasonablenessis

to be congdered under the totdity of the drcumgances. Citations having done o, the

Court isof the gpinion and finds that under thetotdlity of the circumstancesthe annexation

of the territory onwhich the City of Winonaoffered proof isreasonadlewith the exception

of the Undeveloped Ned Parcd....
The chancdlor fallowed his opinion with afind judgment ruling thet the gpprova of the enlargement and
extengor of theboundariesof the City of Winonato be reasonablewith the exception of the* Undeve oped
Ned propety.” The Neds filed their agpped objecting to the annexation of the “Winona Elevator

Property.” Inther goped the Nedsraise the following issues for review by this Court:



l. Whether the decision of the chancellor that granted annexation of
the City of Winona of that property known asthe Winona Elevator
Company property, was manifestly erroneous or unsupported by
substantial credible evidence?
Il. Whether the Court should be left with a firm and definite
convictionthat amistakewasmadeby thetrial court in rulingthat
the annexation of the Winona Elevator Company property by the
City of Winona wasreasonable?
DISCUSSION
4.  This Court has very recently set out the andard of review in annexation mettersin Inre
Extension of Boundaries of City of Hattiesburg, 840 So.2d 69 (Miss. 2003). Our Court has

limited power inannexation metters, reverang achancdlor’ sfindingsasto reasonablenessof theannexation
only when ¢ “chancdlor's dedigon is menifesly wrong and is not supported by subgtantid and aredible
evidence" 1d. a 81 (ating In re Enlargement and Extension of Mun. Boundaries of City of
Madison v. City of Madison, 650 So0.2d 490, 494 (Miss. 1995)). See also Bassett v. Town of
Taylorsville, 542 So.2d 918, 921 (Miss. 1989). In Bassett, we hdd that:

Where thereis conflicting, credible evidence, we defer to the findings bdow. Fndingsof

fact made in the context of conflicting, credible evidence may not be disurbed unlessthis

Court car sy thet from dl the evidence that such findings are manifestly wrong, given the

weght of the evidence. We may only reverse where the Chancaery Court has employed

aroneous legd dandards or where we are |eft with afirm and definite conviction that a

migtake has been made.
Bassett, 542 So.2d & 921 (ctationsomitted). “Thejudidd functionislimited to the question of whether
the annexation isreasonable” I n re Enlargement and Extension of Municipal Boundaries of

City of Biloxi, 744 So.2d 270, 276 (Miss. 1999). The party seeking the annexaion has the burden of

proving the reasonableness of the annexation. | d.



. Irthecase of In re Extension of the Boundaries of City of Ridgeland v. City of
Ridgeland, 651 So.2d 548, 550 (Miss.1995) this Court reiterated our long standing twelve indica of
reasonablenessin annexation cases

Inaseries of casesbeginning with Dodd v. City of Jackson, 238 Miss. 372, 396-97,
118 So0.2d 319, 330 (1960) down through mogt recently McElhaney v. City of Horn
Lake, 501 So.2d 401, 403-04, (Miss.1987) and City of Greenville v. Farmers,
Inc., 513 S0.2d 932, A1 (Miss1987), we have recognized a least eight indicia of
reesonableness. Theseindude (1) the munidipdity’'sneed for expansion, (2) whether
the area sought to be annexed is reasonably within apath of growth of the dty, (3) the
potentid health hazar ds from sewage and wagte disposd in the annexed aress, (4) the
munidpdity’s financial ability tomaketheimprovementsand furnishmunicipd sarvices
promised, (5) the need for zoning and overall planning intheareg, (6) the need for
municipal services inthe aeasought to be annexed, (7) whether there are natural

barriers between the city and the proposed annexation area, and (8) the past
performance and timedeament involved in the city's provison of servicesto its present
resdents.

Other judicidly recognized indiciaof reesonablenessindude (9) the impact (economic or
otherwise) of the annexation upon thosewho livein or own property in the areaproposed
for annexaion; Western Line[Consol. v. City of Greenville, 465 So0.2d 1057, 1059
(1985) ]; (10) theimpact of the annexation upon thevoting strength of protected
minority groups, Enlargement of Boundaries of Yazoo City [v. Yazoo City,
452 So.2d 837 at 842-43 (1984) ]; (11) whether the property owners and cther
intabitants of the areas sought to be annexed have in the past, and for the foreseegble
future unless annexed will, because of ther reasonable proximity to the corporate limits of
the muniapdity, enjoy the (economic and social) benefits of proximity to the
munidpdity without paying their fair share of the taxes, Texas Gas
Transmission Corp. v. City of Greenville, 242 So.2d 686, 689 (Miss1971);
Forbesv. Mayor & Board of Alderman of City of Meridian, 86 Miss. 243, 38
S0. 676 (1905); and (12) any other factors that may suggest reesonableness ve non.
Bassett v. Town of Taylorsville, 542 So.2d 918, 921 (Miss.1989). I n the Matter
of the Enlargement and Extension of the Municipal Boundaries of the City
of Madison, Mississippi: TheCity of Jackson, Mississippi v. City of Madison,
650 S0.2d 490 (Miss.1995) (heraeindfter, "City of Jackson v. City of Madison™ ): In
the Matter of the Extension of the Boundaries of the City of Columbus,
Mississippi: Kenneth R. Robinson, Walter J. Cunningham, Ralph Edward
Hall,J.B. Wilkins, ArnetteNeil Beard, and Ed Markhamv. City of Columbus,
Mississippi, 644 So.2d 1168 (hereinafter, "City of Columbus™ ); City of Jackson,



551 So.2d a 864; See also, Bassett v. Town of Taylorsville, 542 So.2d 918,
921-22 (Miss.1989).

City of Ridgeland, 651 So.2d a 550 (emphassadded). This Court hasheld thet thetwd vefactors“are
only indidaof reasonableness, not separate and distinct testsin and of themsdves” In re Enlargement
and Extension of Municipal Boundariesof City of Biloxi, 744 So.2d & 276. Inaddition, “[t]he
chancdlor must congder dl [twelve of these factors and determine whether under the totdity of the
drcumdancesthe annexation isreasonable” 1d.

The (12) twelve indicia of reasonableness

1. Need to Expand.

6.  TheNeds man argument for thisindicdum of reesonablenessis that the City has enough vecant
land withinitsbordersavailablefor deve opment. Further, theNedsarguein part thet (1) the City hasover
2,600 acres (34% of theland) and another 573 acres of flood plain availablefor devd opment; (2) the City
has a dedining population with only a 37 person naturd increeseinthelast tenyears, (3) a thedateof trid
there were 10 resdentid and 7 commercid permitsrecorded for the past deven years, (4) the annexation
of 1990 dong Highway 82 has not devel oped; (5) areas north of the Winona Elevator property and other
aress of the City has no City water or sawer sarvices indicating a“dismd record of past performance?;
(6) thereisno saillover growth according to their expert, and (7) the City istrying to have an old fashioned
tax grab.

7.  The City arguesthat the uniquelocation of the particular parcdsof land rather than alack of vecant
land is the main reason to annex theland. The parces are located a or neer the intersection of a mgor

trangportation corridor and are and can be expected to grow in the future.

2 This contention is examined more fully in the Past Performance section later in this opinion.
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8.  The dissant’'smainissue with the chancdlor’ sfinding of reesonablenessfor the annexation latiches
on to the Neds argumentsthat this annexation is for sdes taxes or atax grab when thereis dlegedly no
need to expand and no peth of growth. These concernswill be addressed below inthe opinion. In addition,
the dissent makes anumber of bullet points about the facts presented at the hearing. We references dl
these points, save perhapsthelast bullet concerning the 60 acresfor indudtrid development. This60 acres
of land was not further mentioned in the dissent and thisissue concarnsthefirst indica of ressonableness-
the nead to expand. Aswill bediscussed inmoredetal inthe* nead to expand” indicium, thefact thet there
may be some other vacant lands dready avaladein the City does not prohibit annexation nor does it
require thet an indiciabe found to be againg the community proposing annexaion. Mogt if nat dl of the
dissent’s arguments in oppaostion to the annexaion are cited below under each goplicable indida of
reasonableness

19.  Thetrid court ruled:

Winone based its assertion of need for expandon, not on lack of vacant land to
accommodate future deve opment, but rather ontheuniquelocationd characteridicsof the
particular parcdls of property it seeks to annex. Each parcd is located a or near the
intersection of mgor trangportation corridors, it was undisouted that Parcds One, Two
and Three arein the area Winonais mogt likdy to develop in the near future. There was
no objection to the annexation of any of these parcds. In fact a representative of the
owners of Parcd Threetedtified to adesire to be annexed.

The Objectors assart that Winona has no need to expand and thus the annexation is
unreasonable. It istrue that growth had been dow compared to some aress of the dae.
Perhgps the municipaity may bewiseto consder seeking judica ddetion of anumber of
less devd oped areas within the municipdity. However, annexaion of each of the aress
whid- are the subject of thisaction with one exoeption supports the reasonableness of the

proposed annexation.

The WinonaElevator Parcd iscurrently surrounded on three Sdes by the City of Winona
The only way to acoessthe property isby driving through thedity limitsof Winona Unlike
the Undeveloped Ned Parcd he Winona Elevator Parcd is directly accessble by road
from the exiding City of Winona



Because of the lack of direct road access and the topography of the Undeveloped Nedl
Parcd there appears little likdihood that devd opment will occur there in the reasonably
foreseeable future. Ontheother hand, growth into the WinonaElevator Parcd hasdreedy
occurred. A view of this parcd, as wdl as the testimony and exhibits revedstha it is
dreedy largdy in urban usage. 1t was described by Michad Saughter, the City’ s expert
ir the fidd of urban and regiond planning, as a dasic example of spillover growth.
Winong is built out commerdidly up to the southern right of way of Highway 82. That
development continues with little change in character on the north Sde of the highway and
continues until the ity limits pick up again north of the parcd.

This indicafavorsthereasonablenessof each parce except the Undevel oped Ned Parcd.
110. This Court inthe case of In the Matter of the Enlargement and Extension of the
Boundaries of the City of Macon v. City of Macon, 854 So.2d 1029, 1034 (Miss. 2003), listed
numerous factors to condder when determining whether a City  has a reasonable need for expangon.
When determining thisindida of reasonableness, the fallowing factors may but do nat have to indude:
(2) spillover devd opment into the proposed annexaion areg; (2) the City'sinternd growth;
(3) the City'spopulation growth; (4) the City's need for development land; (5) thenesd for
planning in the annexaion areg; (6) increasad traffic counts, (7) the need to maintain and
expand the City's tax base; (8) limitations due to geography and surrounding dities; (9)
remaning vacant land within themuniapdity; (10) evironmentd influences; (11) theaty's
need to exercise control over the proposed annexation areg; and (12) increased new
building permit attivity. In re Enlargement and Extension of Mun. Boundaries
of City of Biloxi, 744 So.2d a 279; Matter of Enlargement and Extension of
the Mun. Boundaries of the City of Jackson, 691 So.2d 978, 980 (Miss.1997);
Extension of Boundaries of City of Ridgeland v. City of Ridgeland, 651 So.2d

548, 552 (Miss.1995); Matter of Extension of Boundariesof City of Columbus,
644 So0.2d 1168, 1173 (Miss.1994).

Id. This Court has hdld tht it has “dedined to sat an absolute amount of usable vacant land that would
prevent annexaion.” In the Matter of the Extension of the Boundaries of the City of
Hattiesburg, 840 So.2d a 85. Indeed annexaion in various dties such as “ Southaven, Madison, and
Ridgdand, which had usable vacant land of 43%, 59%, and 48%, respectively” were goproved by this

Court. 1d. See also Matter of City of Horn Lake, 630 So.2d 10, 18 (Miss. 1993); Enlargement



and Extension of Mun. Boundariesof City of Madison v. City of Madison, 650 So.2d 490, 496
(Miss. 1995); Extension of Boundaries of City of Ridgeland v. City of Ridgeland, 651 So.2d
a 554-56. The dissent questions the chancdllor’ s findings because he did not hold thet the City develop
vacant land before annexing more land. However, asthe above case law indicates, this Court refusesto
et alimit on thevacant land avail able and has gpproved annexationswhen there hasbeen asmuch as 59%
ussble vacat land avalladble tc an area. In addition, the evidence and testimony below reveded thet the
City met anumber of the factors referenced in City of Macon, 854 So.2d a 1034, to meet the need to
expand.

11. The chancdlor determined thet theindicia of reasonablenessfor the need to expand hinged on the
locatior of the proposed annexaion area® All the property wasat or near amgjor transportation corridor.
He a0 took into account the fact thet the growth in that area was dow when compared to other partsof
the State. In addition, he conddered thet the land was surrounded on three sides by the City, accessto
the WinonaElevator Property could only beachieved by driving through the City and theland wasin urban
usage and that areadreedy wasexperiencing spillover growth. Substantia credibleevidenceat thehearing
supports the chancdlor’ s finding of ressonablenessfor thisindicdum.

112. The Mayor of Winona, Avis Vance Shivd (the Mayor), tedtified to a number of the indicia of
reasonableness. The Mayor provided some generd information about the property. The Ned Property

is surrounded on three Sdes by the City. Highway 51 provides accessto the property. Harry Ned owns

3 The chancdlor consistently found that the “Undevel oped Nedl Property” did not meet theindicia
of reasonablenessfor the twelve factors. Therefore, we will not discuss the exclusion of this piece of land
inthe discussion asit is assumed that annexation was not reasonable and this piece of land is not at issue
on thisapped. Where gppropriate, we will address the chancellor’ sruling as the Parcels One, Two, and
Three, epecidly where thereis no ditinction between these parcels and the Winona Elevator Property
located in Parcel Four.



thegraindevator (ak.a theWinonaElevator Property), and Scott Ned ownsthevacant undevel oped land
(ak.a the*Undeveloped Ned Property”).

113. TheMayor acknowledged thet the dogan for the City is the “ Crossroads of North Missssppi.”
Thisdogan refersto the trangportation corridor (areato be annexed isin thiscorridor and theintersection
of Highways 51 and 82). In fatt, the dity police wear a patch on thar officd uniform thet has the
“Crossoads of North Missssppi” motto. The populationinthe City isgpproximatdy 6,000 peoplewnhile
the County has gpproximetely 14, 000. Since 1990, the Mayor tedtified thet the City has not gained any
new industry and thet the City has over 2,600 acres of undeveloped land nat in aflood plan availablefor
devdlopment. The dissent pointsto the Mayor’ s testimony gating thet the annexation is nesded for sdes
tax purposes  Thisissue is discussed further in the opinion. However, the dissent neglects to dite the
tesimony of the Mayor in which shedso Sated thet the annexation wasfor zoning purposes and to get the
City in better shgpe,

14.  Thedissent dtesin part to the testimony of Vice-mayor and dderman of ward 5, JamesE. Butts,
S, (Buits) asto the purpose of the annexaion. The dissent’s excarpt of the testimony doesnot paint a
complete picture of Buits testimony. Buits stated that the City wanted to annex the proposed areato
atract new businessesthat weredong Highways 82 and 51. Thet particular areaisahightreffic area, and
the ddermen wanted this areain the firgt phase of ther plan. In addition, Butts described the areaas a
prime and centrd location. The areawas not targeted just because the Nedl property was located there
but for dl the area around the Highways 82 and 51 intersection. Butts dso denied thet the City wanted
to annex the Ned property for tax purposes.

115. Michad Saughter (Saughter) was accepted as an expart for the City in the fidds of cvil

engineering and dity and regiond urban planning. Saughter reviewed many of the objectors documents,
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N-1through N-4, and stated that there was adight decreasein the City' s population from 1980 to 2000.
Neverthdess, Saughter sated that the City had anumber of reasonsfor aneed to expand which induded,
the Ned property isinthemgor crossroads of Highways82 and 51; theNed property istheonly property
within the quedrant thet is not part of the City; both truck and automohiletraffic, regpectively, trave inand
out of the Ned property dther hauling grain or usng the retail sore; the attivity in that quedrant nesds
proper planning and zoning contral to protect the ditizens of Winona; and the overdl proposed annexation
was amd| goproximatdy 400 acres. From a planning perpective, Saughter dated thet it isnat just a
matter of “sguaring up” the area, but rather the need for providing trangportation planning (there are
highways and arailroad in the ares), providing servicesto the areaand providing planning and zoning and
whether dl these thingsimprove the overdl municipd sarvices: In addition, Saughter Sated thet the area
should have dreedy been induded in the City finding that it does not miake good planning sense to not
annexthisarea. Furthermore, Saughter tetified thet it isnot incong gent to have aneed for annexation and
contraction (or deanexation) a the sametime,

116.  Inaddition, aportion of Highway 51 wasincreesad from 2 lanesto 5 lanes which isindicative of
thetraffic and growth inthearea. As for spillover growth, the City Sated thet the aread ong Highway 51
North asit goproaches Highway 82 thereiswadl to wdl in devdopment. MDOT chooses the points to
monitor for traffic count data, but when looking at the traffic count data for two places dosest to the
proposed annexation areathe traffic increase over 69% and 81% for the aress of Highway 82 and west
of Highway 51 and Highway 82 and west of Interdtate 55 respectively.

117.  We find thet the chancdlor's findings for this indicdum was supported by subgantid credible
evidence and was reasonable.

2. Path of Growth.
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118. The Nedsaguetha the City isnot growing and is contracting and thet thereis no peth of growth
wherethereisno dgnificant growth. In addition, the Nedsargue that commerdd growth has occurred on
Highway 51 south of Highway 82 or dong Highway 82 toward the west and Interdate 55; there are not
meany businessssintheareal ocated near the Ned property that have not been therea leest 10 years there
were low numbers of building permits issued from 1990 to 2000; the Winona Elevator Property is
acoesd by federd Highway 51 and Highway 82; the property on receivesfire protection from the City;
the property has no community of interest with the City asit sarvesfarmers, and the Mayor indicated thet
the annexation was for tax purposes
119. Thechancdlor Sated:

With regard to the question of whether the property sought to be annexed liesin apeth of

growth of the City of Winona, the Court finds that each parcd is dearly immediatdy

adjacent to the exigting city. With the exception of the Undeveloped Ned Parcd eechis

presently accessible by in use public stregts, highways and roads. Spillover growth has

occurred only in the Winona Elevator Parcd. The other parcds are vecant, but with the

exception of the Undeveloped Ned Parcd each gppears to be prime for commercid

development. Concerning eech of these factors eech parcel gopearsto liein the path of

growth of the City of Winona See I n re Enlargement of Municipal Boundaries

of the City of Biloxi, 744 So.2d 270, (Miss. 1999) Extension of Boundaries of

the City of Ridgeland, 651 So.2d 548 (Miss. 1995). With the exception of the

Undeveloped Ned Parcd, dl liein the path of growth of the City. The Undeveloped Nedl

Parcd is presently unserved by direct road access. Under present conditions this factor

does not weigh in favor of annexation of thet parcd asit does with the others.
920. When congdeaing theindiciaof reasonablenessfor the path of growth, adity nesd only show thet
the areas desired to be annexed are in "d' path of growth this does not mean that the arealis “the mogt
urgat or eventhedity'sprimary path of growth.” In the Matter of the Extension of theBoundaries
of the City of Hattiesburg, 840 So.2d a 86-87 (quoting City of Jackson, 551 So0.2d a 865). See
In re Confirmation of Alteration of the Boundaries of the City of Horn Lake, 630 So.2d 10,
18 (Miss. 1993).
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21. ThisCourt hashdd:

Thetest for evauating the reasonableness of a chosenpath of growth is"whether an area
isin a path of growth, not necessaxrily a City's primary peth of growth." In re City of

Horn Lake, 630 S0.2d 10, 19 (Miss.1993). This Court has further Sated that "our law
givesmunid palitiesthediscretion, bassd on convenience and necessity, to choose between
various pethsof growthby annexation.” Ritchiev. City of Brookhaven, 217 Miss. 860,
65 S0.2d 436, 439 (1953). The law is clear that the annexaion areamugt bein "d' peth
of growth nat "the" path or "only" path of growth.

City of Macon, 854 So.2d at 1029.
f22. This Court has further s&t out a number of factors to congder whether the path of growth is
reesonable. These may or may not indude:

(1) soillover deveopment in annexation areg; (2) annexation areaimmediatdy adjacant to
City; (3) limited area avaladle for expangon; (4) interconnection by trangportation
corridors, (5) increased urban deveopment in annexation areg; (6) geography; and (7)
ubdivison devdopment. In re Extension and Enlargement of the Mun.
Boundariesof theCity of Biloxi, 744 So.2d a 280; Enlargement and Extension
of Mun. Boundariesof City of Madison v. City of Madison, 650 S0.2d 490, 497
(Miss1995); Extension of Boundaries of City of Ridgeland, 651 So.2d at 556.
This Court in Enlargement and Extension of Mun. Boundaries of City of
Meridian v. City of Meridian, 662 So.2d 597, 612-13 (Miss.1995), hed that the
mog important factors when determining the reasonableness of path of growth are the
adjacency of the proposed annexation area to the City, accessihility of the proposed
annexation area by City dreets and spillover of urban development into the proposed
annexdion area

City of Macon, 854 So.2d at 1037.

123.  Thechancdlor foundthet spillover growth occurredintheWinonaElevator Property”, eech parcd
of land was immediatdy adjacent to the City, eech piece of propety is “prime for commerdd
devdopment”, and thet each parcd of land isin the path of growth of the City. Thetesimony and evidence
a the hearing supports the chancdlor’ sfinding of ressonableness for thisindidaand it was supported by

ubgantid credible evidence
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24. The*WinonaElevator Property” isdearly adjacent tothe City andisin fact surrounded by the City
onthree 9des. While the roads leading to the “Winona Elevator Property” are Highways 51 and 82, a
traveler drives through the City to get there. Inaddition, themotto of the City isthe* Crossroadsof North
Missssppi” and numerous witnesses tedtified thet this arealisamgor trangportation corridor.

125.  Inaddition, eventhoughthe City' spopulation showed adight decreased by 300 peoplefrom 1990
to 2000, Saughter dated that this does not indicate thet the City has no path of growth. Saughter
mantainsthat it is more important to look & the commerdd adtivitiesrather than population growth inthe
limited proposed annexation area. A portion of Highway 51 wasexpanded in 1996-1997 from atwo-lane
road to afive-laneroad whichisindicativeof thetraffic and growth. Saughter Sated that thetrangportation
corridor isamgor factor in attracting deve opment. Inaddition, Saughter reviewed thetraffic countsfrom
1990 to 1999 a two points dosest to the proposed annexation areaand found that between Highway 82
and west of Highway 51 thetrafficincreased by over 69% and between Highway 82 and west of Interdtate
55 the treffic increased over 81%. Although contested by the Neds' expert, the City expert dated thet
the City did have soillover in thet area

26. Agan, the above testimony concerning the factors to consder whether the path of growth is
reasonable and tesimony from City offidds and employess is in conflict with the dissent’s no path of
growth argument and daim thet the annexation was only for sdestax purposes. Whileit istrue that the
Mayor did tedtify thet the annexation may befor “sdestax” purposes, she ds0 Sated that the annexaion
was for zoning purposes and to get the City in better shepe. Other witnesses such as dderman Butts
denied thet the annexation wasfor tax purposes. He Sated that the areawas not needed to pay thebills,
rather the annexation was to atract more indudtry to the areg, the areawas dose to the City and hed high

amounts of traffic, and it wasaprime and centrd location. The City derk, Benita Smith, dso Sated that
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the City was paying for itsdf, the City was operaing within its budget and did not need the proposed
annexation areato make ends me<t, the City had only one outstanding debt of approximatdy $200,000,
and the City had not been operating a a deficit nor hasit needed to dip into any exiding fundsto operate
for the past two years
127.  We find thet the chancdlor’s findings for this indicdum were supported by subgtantid credible
evidence and were ressoneble.
3. Health Hazards.

128. TheNedsarguethat the"WinonaElevator Property” hasno sgnificant hedth hazardsin exisence
and thisindicaof reesonablenessisof littleimportanceinthiscase. Insupport of their argument, the Nedls
rely upon the fact that the property dreedy has a sawage trestment sysem. Harry Ned dated thet he
requested the City’ ssewer sysem sarvicein 1985, but the City denied hisrequest. Therefore, heinddled
hisown system, the system hasan darm system and is sarviced for repairs as needed by Michad Paridge.
The new Department of Environmenta Quidity (DEQ) regulaionsnow requirethewagteto be tregted on-
Ste indead of having it go into a drainage ditch, however, Harry Ned sated that he would modify his
sysem to meet the new requirements
29.  The chancdllor Sated:

The soils in the area sought to be annexed are not conducive to the use of septic tanks

according to the soil surveys prepared by the United States Soil Consarvation Sarvice.

As each of the parcds are vacant except the Winona Elevator Parcel, one would not

expect to find exising hedth hazards from the digposal of savage. On the Winona

Elevator Parcel however, the undisputed evidence is thet the sawerageis being disposed

of in amanner inconagtent with the present environmentd laws of the date. On the dete

of the Court ordered ingpection of the premises Michad Saughter, acdvil enginesr, found
thet effluent was not baing chlarinated. Thisindicator favors annexation.
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130.  ThisCourt has further sat out anumber of factorsto condder whether the potentia hedth hazards
arereesonable. These may or may not indude:
(1) potentia hedth hazards from sewage and waste digposd; (2) alarge number of septic
tanksintheareg; (3) soil conditionswhich are not conduciveto on-Ste septic systems, (4)
open dumping of garbage and (5) anding water and sewage. | n re Extension and
Enlargement of the Mun. Boundaries of the City of Biloxi, 744 So.2d a 280;
InreExtension of CorporateBoundariesof theTown of Mantachie, 685So0.2d
724, 727 (Miss.1996); Extension of the Boundaries of City of Ridgeland, 651
So.2d at 558; City of Horn Lake, 630 So.2d at 18; In re Matter of the Extension

of the Boundaries of the Cityof Jackson, 551 So.2d at 866; City of Greenville,
513 So.2d at 935.

City of Macon, 854 So.2d at 1038.

31. The chancedlor found thet the sawage disposa on the “Winona Elevator Property” was not in
accordance with sate environmentd laws. A court-ordered ingpection further reveded that the effluent
was not chlorinated. In addition, evidence showed tha the s0il in the area to be annexed was not
condudve to septic tank usage. Subgtantid credible evidence a the hearing supports the chancelor's
finding of reesonableness for thisindicdium.

132. Spadficdly, onthe“WinonaElevator Property”, Saughter conducted aningpection of thepremises
as part of the discovery processin September prior to the hearing. After ingpecting the sewer trestment
systemonthe property, Saughter conduded thet it pased ahedth hazard and in generd therewereexigting
and potentid hedlth hezards on the Ste. He based his opinion on the fact that chlorine tablets were not
touching the effluent a al and the sysem was nat properly working o there was alack of trestment and
the effluent was leaving the property. During the hearing on February 12, 2002, Saughter visted the Ste
with the chancdlor and atorneys and he found no change in the chlarination sysem.  He found thet the

aerationsysemwas mekeshift and il in place and thet the systemn did not meet environmenta regulations
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133.  Furthermore, the “Winona Elevator Property” has some 55 gdlon drumswith chemicadsor all in
them for digposd. During his previous ingpection, he found ganding water and some tires with weter in
them on the property that indicated that ether the tires need to be picked up or have mosguito contral.
Furthermore, after reviewing and mgpping datafrom the Montgomery County United States Department
of Agriculture Soil Survey concerning septic tank soil suitability, Saughter sated that survey indicatesthet
the area of the Ned property that fronts Highway 51 is consdered to be severdy unsuitable. Thismeans
thet the soil would nat aosorb effluent from afiled lineand aseptic tank; and therefore, thislimitsthe type
of trestment facility that would be available for the Ste

134. Thedissant arguesthat thisfactor should not waighin favor of the City. However, thereisample
tesimony to show thet the water system was not working properly; the Nedls knew beforehand thet there
was to be an ingpection of the property, yet the system was nat in proper working order nor wasit in
working order when the chancdlor and attormey's viewed the Ste during the hearing; the ground was not
condudive to septic tank usage; and therewere 55 gdlon drums tires, and sanding water on the property.
135.  We find thet the chancdlor’s findings for this indicum were supported by subgtantid credible
evidence and were ressoneble.

4. Financial ability to provide municipal services.

136. The Nedsarguethat, whilethe City has the bonding capacity and probably hasthe cash on hand
to fund the improvements, the City’s financid outlook is not good. The Nedls base this condusion on
defidtsin the generd fund for five years adecrease in the City’s assessad vaue, decrease in the City's
reserve fund baance and a population decline. Further, the Nedls dite to their dity planner's assessment

thet the City isin afinendd condition that must wait on devel opment and thet the City would not havethe
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finendd ability if the City had to provide weter and sawer to dl itsdtizens, which it isnot currently doing
athistime
137.  Thechancdlor dated:

The evidence presented dearly reveded that the City of Winona has the financial
ability to provide the sarvices and make the improvements s&t out in its ordinance of
annexdion. Winona hasresarvesin bath its generd fund and enterprise funds suffident to
meet the obligations of this proposed annexation. Coupled with the smdl sze of the
proposed annexation and the fact that Winona presently provides sarvices dther to the
annexationarea(fireprotection) or to adjacent |ands (police protection) eventheobjectors
do not serioudy contend that Winonalacksthefinanad aaility to sarvethe areit seeksto
anex. See In re Extention of Corporate boundaries of the Town of
Mantachie, 685S0.2d 724, 728 (Miss. 1996) M atter of Extension of Boundaries
of City of Columbus, 644 S0.2d 1168, 1171 (Miss. 1994) City of Greenville v.
Farmers, Inc. 513 So.2d 932, 935 (Miss. 1987) Matter of Extension of
Boundaries of Cityof Ridgeland, 388 S0.2d 152, 156 (Miss. 1980) Extension of
Boundariesof City of Biloxi v. City of Biloxi, 361 So0.2d 1372, 1374 (Miss. 1978)
In re City of Gulfport, 179 So.2d 3, 6, 253 Miss. 738, (Miss. 1965).

The dissent notes thet the City has hed defiatsfor the pedt fiveyears. However, asthe Nedsnoteinthar
brief and the chancdlor dso noted in hisfinding, thisissueis not serioudy contested. The Nedls admit thet
the City probably hasthe bonding capecity and ability to fund theimprovements. Inaddition, thetestimony
below showsthat the City met many of the factorsto consder whether an areahasthe finanad ability for
the annexation.
138. Thefactorsto congder onwhether thereisressonablefinandd ability for theannexationwhich may
or may nat indude:
(1) present finendid condition of the munidpdlity; (2) sdestax revenue higory; (3) recent
equipmeat purchases, (4) the financd plan and department reports proposed for
implementing and fiscally carrying out the annexation; (5) fund baances; (6) the City's
bonding capacity; and (7) expected amount of revenue to be recaived from taxesin the
annexed area. Town of Mantachie, 685 So.2d at 728; City of Meridian, 662 So.2d
a 611; Extension of Boundariesof City of Ridgeland, 651 So.2d at 558; City of

Columbus, 644 So.2d at 1171; City of Greenvillev. Farmers, Inc., 513 So.2d a
935; In re Extension of Boundaries of City of Ridgeland, 388 So.2d 152, 156
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(Miss1980); I n re Extension and Enlargement of the Mun. Boundariesof the

City of Biloxi, 361 So.2d a 1374; Bridges v. City of Biloxi, 253 Miss. 812, 178

S0.2d 683, 685 (1965); In re City of Gulfport, 253 Miss. 738, 179 So.2d 3, 6

(1965).
City of Macon, 854 So.2d at 1039-40.
39. The chancdlor found that the City had the finandid ability to provides the sarvices and make
Improvements st out in the annexation ordinance. He based this condusion on the fact that the City had
reservesin the generd and enterprise funds to meet the obligations to the proposed annexaion aea. In
addition, he noted thet the annexation areais smdl and the City @ther dready provides sarvices to these
aress, such asfire protection, or thet the City dready provides servicesto adjacent areas of the proposed
annexaion area such as, police protection. Substantid credible evidence a the hearing supports the
chancdllor’ sfinding of reesonableness for thisindidum.
140. TheMayor tedified thet the City has the finandid dhility to make improvements such as sanitary
sawers and water, and that these improvements are in the budget. She further dated that sarvicesin the
ordinance of annexation aredsn inthe sarvicesand fadlitiesplan. Thisispart of the City’ sfive-year plan,
and theMayor believesthat the City can meet these obligations. In addition, Benita Smith (Smith), the ity
derk, tedified regarding the City’ sfinancid satus. Theproposad water expangon to theannexed property
is about $50,000, and the proposed sewer costs are about $29,000. Smith Stated thet there is not a
problem with funding the roughly $80,000 in expenditures for weter and sewer lines. The City hed
$700,000 in resarve from the water and sewer enterprise fund for theimprovements. Thismoney comes
from auser fee assodated with the sarvices and not from ad vaorem taxes. The City' s assessed vadues

were over $16 million in 1999; $17 million in 2000, and $20 millionin 2001. Thesesfigureswere based

on vauation differences and not additiond taxable property. In addition, Smith sated thet the City is
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currently working within its budget and does not need the proposed annexaion aress in terms of
maintaning financid gahility. Infact, the City had only one outstanding equi pment debt of $200,000 a the
time of the hearing in addition to some money borrowed, not from a bond, for the police department
building. Smith believed the City’ sbonding capecity to be gpproximatdy $2.5 million. Smith tedtified thet
the City can medt itsfinandid obligetions, has not been operating on a deficit, and pays for itsdf.
141.  Asfor thefire protection, the department dreedy providesfire servicesto thisarea. The County
has an agreement with the City to protect the arealin the propased annexation area. Adding the “Winona
Hevator Property” and the other land to the City limitswill givethisland priority fire protection over the
County lands. The Chief of Pdlice of the City, Johnny Hargrove, Sated the police dready patrol near the
property and if the Neal property became part of the City then the police department would not need any
more employees or equipment to patrol thisarea
2. Wefind that the chancdlor’s findings for this indicdum were supported by subgtantid credible
evidence and were ressoneble.

5. Zoning and planning.
143. TheNeds contend thet the City isnot redly invalved in planning aiting to anumber of defidendes
inthe planning and zoning ordinances. In gpedific, the Neds note thet the comprehensive plan is 34 years
old, the zoning map is not updated and does nat indude some areas annexed in 1970 and 1997, thereis
no capitd improvement plan, and that the city maps are incomplete and do not show dl the City’ swater
and sewer sygems. Furthermore, the Nedsarguethat the WinonaElevator Property” isnext tothe City’s
property whichiszoned C-3 for resdentid and commercid usage, therefore, the Ned property isand can
develop in the future to be condsent with the present City zoning.

44. Thechancdlor Sated:
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Though the evidencereflected Some deficiendesin Winond sadminidration of itsplanning
and zoning fortsin the padt, thetestimony reved sthat the City hastaken Sepsto rectify
the gtuation. The City has retained the services of urben plannersto asss with updating
its ordinances and plans. Winonadoes havein place adopted subdivison regulaionsand
standard building codes. On the other hand, unincorporated Montgomery County hasno
land use or building codes whatsoever. Giventhe proximity of the parcels proposed to be
annexed to the existing City and the total aasence of land use contralsin the County, this
factor favors annexation.
145.  This Court has uphdd an annexaion even when atown had no zoning ordinance and presented

no evidence of any urbenplanning. | n re Enlargement and Extension of Corporate Boundaries
of the Town of Mantachie, 685 So.2d 724, 728 (Miss. 1996). On the other hand, this Court has
uphdd an annexation even though a county dreedy hed a zoning ordinance. City of Ridgeland, 651
S0.2d & 559. Thedissat arguesthat the Nedls property isaready zoned in conformity with surrounding
land. However, just because a county may have zoning ordinance does not mean that an area cannaot be
annexed. See City of Ridgeland, 651 So.2d at 599.

146. The chancdlor acknowledged the City’s ddfidendes in planning and zoning. However, he dso
based his decison on the fact thet the City wasin the process of rectifying any problems and hed hired
urban planners to assg the City. In addition, the chancdllor conddered that the City areedy had
subdivison regulaions, building codes whereas the County had no land or building codes Subdtantid
credible evidence a the hearing supports the chancdlor’ s finding of reasonablenessfor thisindiaum.
147.  The City readily acknowledged the defidendes in its planning and zoning in the proposad
annexation area as evidenced by many of itswitnessesin its caein chief. However, the tetimony dso
indicated thet the City was mking srides in correcting thisindicia of reasonebleness. The Mayor Sated
that the City hasanew zoning board and control board. In addition afirm, Bridge & Saughter, had been

retained and is working with the City to update planning documents, zoning ordinances and maps The
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City has prepared cogt esimates for the extenson of utilities to the Ned Property, induding weter and
sawer. Thisextenson plan has been adopted by the Board of Aldermen. Phase | of the plan is adopted
with a5 year plan to extend sanitary sewers and water. The Mayor acknowledged that the 21994 mep
isthe most up to dete.

148. Booker Clay, the City ingpector and fire chief, has condemned twenty buildingsin the pest few
years. Inaddition, he sated thet the City and Board of Aldermen are seriousabout thisissue. ButtsSated
that Bridge & Saughter were hired to assg the City with updating planning documents, such as the
comprehengive plan and zoning ordinances and possibly desnnexing Some arees

149. Haughter acknowledged that there were deficiendiesin the planning and zoning process, however,
he wasworking on updating the comprehensve plan, zoning ordinances and subdivison regulaionsfor the
City. Herecommended that the City have anew comprehendve plan Sncethe current planisfrom 1967.
In addition, the zoning ordinances and the subdivison regulations were last updated in 1967 and 1966
respectivdy. Even with the dated planning and zoning, Saughter Sated that the City is dill in a better
postionwith itscommitment to update than the County of Montgomery which hasno comprehensveplan,
no zoning, no ubdivision regulaions, no planning and zoning boards and no building or housing codes.
150. Saughter admitted that the City had no cagpitd improvement plan, which is pat of the
comprehendve plan, but that hewasworking oninduding thisplan. He gave an esimate of thetimeframe
in which the plans would be completed a the hearing as 12-18 monthsfor the comprehensive plan, capitd
improvemat plan and subdivison regulaions and the zoning plan would be updated dfter the
comprehendve plan is completed and adopted.  Saughter determined that the annexation is not
unreasonable smply because there is not a completed comprehensgive plan and the City has zoning and

subdivision plansthat can be gpplied.
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Bl Wefind thet the chancdlor’s findings for this indicdum were supported by subgtantid credible
evidence and were reasonable.
6. Municipal services.

152. TheNedsarguethat the sarvicesdready provided to the property anditsownersare sufficient for
their needs. They diteto the fact that they have an on-gte sewage treetment fadility, potable water from
alocd water assodiation, fire protection by a city and county agreement, law enforcement by the sheriff's
office, garbage sarvice with the county and roadways maintained by the ate and federd government into
thearea Inaddition, theNedsdteto numerousingancesin which they bdievethe City may have sarvices
but arenat adequatdly providing the sarviceswithintheexiding City limits. TheNedsmaintain thet the City
hes difficulty and lacks cartain services such as animd control, some unpaved City dreets, lack of water
and sawer sarvicesto dl areas of the City, defidendesin the zoning maps, dilapidated houses, abandoned
cas illega dumping, and gang prodlems,
153. Thechancdlor dated:

Aswith dl vacant land annexed, there is presantly little nesd for munidpd sarvicesonthe

undeveloped parcds. On the uncontested parcels it gppears, however, that reasonably

anticipated deve opment will leed to aneed for sarvices as devel opment occurs. Because

Oeveopment presently gppears unlikely to the Undeveloped Ned Parcd, the Court finds

thet there is no reasonably anticipated need for sarvices there. The Winona Elevaior

Parcd on the other hand is essantialy developed. It dready benefits from the provisons

of municpd fire protection through an interlocd agreement between Winona and

Montgomery County. Ongoing busnessesare operated a the atewhich will benefit from

the sarvices of the City of Winona  This fector favors the annexation of dl but the

Undeveloped Ned Property.
154. Factors to condder on whether the nesd for muniapa sarvices is reasonable, may or may not
indude

(1) requestsfor water and sawage savices, (2) planof the City to providefirst response
fire protection; (3) adequacy of exiging fire protection; (4) plan of the City to provide
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police protection; (5) plan of City to provide increased solid waste callection; (6) use of

septic tanksin the proposad annexation areg; and (7) populaion dengty. Enlargement

and Extension of theMun. Boundariesof City of Madison, 650 So.2d 490, 502

(Miss1995); Extension of Boundaries of City of Ridgeland,651 So.2d at 559;

City of Horn Lake, 630 So.2d 10, 21 (Miss.1993).
City of Macon, 854 So.2d at 1041-42. In sparsaly populated aress, this Court hasfound that “thereis
less of anead for immediate municipd sarvices' than densdly populated aress. 1d. (ating I n re Matter
of the Extension of the Boundaries of the City of Jackson, 551 So.2d & 867).
55. The chancdlor determined that the indidum of reasonableness for municpa savices favored
annexaion. He based his condusion onthefact that the undeve oped land, thet is uncontested parcds of
land, will nesd municipd sarvices as the land devdops. In addition, he acknowledges thet the “Winona
Elevator Property” dreedy benefitsfrom City fire protection and that the ongoing businesswill bendfit from
City savices Subdantid credible evidence a the hearing supports the chancdlor's finding of
reesonebleness for thisindicdum.
56. TheMayor sated that no additiond personnd will be needed to provide additiond sarvicestothe
proposed annexation area. She dated that MDOT maintains Highway 51 thet isin front of the “Winona
Elevator Proparty.” Thehighway patrd patralsthe highway. In addition, fire protection was provided to
the County of Montgomery through a contract with the City. The County pays the City asum of money
eachyear to providefire protection. TheMayor did say that the“WinonaElevator Property” did not need
munidpal sarvicesduring crossexamination. However, shelater Sated onre-direct thet the Ned property
dd not have adequate water in the event of afire The City proposes placing a fire hydrant near the
property. Sheindicated that the only reason the property hasfire protection now isbecause the property
Isin such dose proximity to the City. Further, the Mayor Sated that the city police currently drive by the
proposed annexaion area (PPA) on Highway 51. This highway isin the City and if the annexaion is
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granted then the palice can enforce the law on thisarea. In addition, the City has more police personnd
and, therefore, it can petrol smdler areasin the City than the county sheriff’s depatment. The City dso
collects trash two times aweek as opposed to onetimein the County.

f67. Smith, the dity dek, dated that the City can meet the finandd obligation of the outlay of
goproximatdy $80,000 for the combined water and sewer sarvices to the proposed annexation aress
Further, she sated thet the City paysfor itsef and does not need the proposed areas for revenue.

158.  Inaddition, PatriciaCurington (Curington), thewater and sewer superintendent for the City, Sated
that the estimate of $30,000 for the water and sewer services to the proposed annexation areg, which
induded “Winona Elevator Property”, isareasonableprice. When questioned about theoverflows inthe
sawer sysem, Curington Sated thet every sewer sysem overflowsand Winond sproblemsareno different
then other places

159. Asfor palice protection, the City’s Chief of Police, Johnny Hargrove, dated that the City can
provide a higher levd of protection to the Ned propety that the Montgomery County Sheriff’'s
Depatment. The City has more employed officers than the sheriff’ s department, a better reponsetime,
the City' s officersare dl catified and generdly have attended more training schools then the S&f a the
sheriff’s department. If the Ned property became part of the City then the police department would not
need any more employees or equipment to petrol this area.

160. Booker Clay (Clay), the City's fire chief and building inspector, sated thet the County of
Montgomery does not have fire protection nor maintain a fire truck or fire gation in the proposed
annexaionarea. Ingteed, the City and County have an agreement inwhich the City providesfire protection

tothearea. While the City providesfire protection for parts of the County, the City has priority over the
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County for fire protection. The City has three fire trucks, eight full time employees and ten volunteer
employess. Thefirerating for the City isdso higher then thet of the County.
161. Saughter dso dated that therewill beno additiona personne nesded to providefor extending fire
and police protection and parks and recregtion to the proposed annexaion area.  Furthermore, the
“Winona Elevator Property” had some 55 gdlon drumswith chemicasor ol inthemfor digposd. During
his previous ingpection, he found some tires with water in them on the property thet indicated thet either
the tires need to be picked up or have mosquito contral.  In addition to the tesimony Exhibit P-8 dso
provided alig of City versus County services. The City providesfor other servicessuch asmore frequent
garbage pick-up, parks, pest control and parks and recregtion fadilities.  As previoudy liged in the
chancdlor’s opinion concerning the potentid hedlth hazards, a soil survey reveded tha the sail in the
annexdion areawas unduitable for septic tanks.
762. The dissent daims thet the sarvices are adequate, and therefore, the chancdlor ered in finding
annexationfavored thisfactor. Asthetestimony showed, the Nedshad some of these services, however,
the Mayor ated that the Nedls did not have adequate water sarvices in the event of afire and a new
hydrant would be placed near the Site, the City had afirg reponse or preferencetofiresbeforethe county.
In addition, the services would increase for the Nedls
163.  Wefind thet the chancdlor’s findings for this indicium were supported by subgtantid credible
evidence and were ressoneble.
7. Natural barriers.

164. Thechancdlor ruled:

Thereareno naturd barriers between the City of Winonaand the aress it saeksto annex.

This was undisputed & trid. This factor does not mitigete againg the reasonableness of
the proposed annexation.

26



The Nedls made no argument in their brief on thisissue, presumably because this indicia was undisputed
before the court. Accordingly, this Court need not address this issue on gpped.

The dissent argues that the factor should be neutrd, however, there were no naturd boundaries and no
disoute as to this factor. Facts that are undisputed Hill have a bearing on a ressonableness factor and
should not necessaxily be consdered neutrd. Furthermore, as Sated above the Neds did not argue this
factor and as such this Court need not address this factor on gpped.

8. Past performance.

165. TheNedsarguethet the City’s past performance record isabysmd. They rdy in part upon the
fact that cartain parts of the City do not have dty waer sawer or fire hydrant sarvices even though
annexationto thisareaoccurred in 1970. Indeed, the Neds acknowledge that the 1970 annexation Sated
thet the City would not provide improvements “a the present time™*  The 1990 annexation oecificaly

stated what improvements or sarvices the City would and would not provide to the annexed aea® In

4 The 1970 annexation read in part as follows:

Section 3: That the City of Winona, Montgomery County, Mississppi, shal make the
following improvements in said annexed territory, to-wit:

No improvements will be made by the City of Winona in the territory
proposed to be annexed at the present time.

The City of Winona, Missssippi, shdl furnishin said annexed territory the
fallowing municipa or public services beginning on the effective date of
this Ordinances, to-wit:

Police protection, fire department facilities (except fire
hydrant services where not now available), mantenance
of exiding streets and public schoal facilities.

® The 1990 annexation read in part as follows:
Section 3: That the City of Winona, Montgomery County, Missis3ppl,
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generd, theNedsdso point out that not dl of the areas annexed over 31 yearsago have dity water, sawver
and firehydrants. Johngtone, theNedls expert, stated that in her opinion, the past performance of the City
does nat indicate much cartainty that the City would provide sarvicesto the resdents or businesses of the
proposed annexaion area

66. Thechancdlor Sated:

shal make the following improvementsin said annexed territory, to-wit:
(& Area One (Areaof Campbd Hill):

City will provide sewer lines ans pumping station based upon specia assessment demand
by residents on a 50/50 percent share basis. City will pave Streets based upon special
asesament demand by the residents on a 1/3, 1/3, 1/3, share basis, approximately 0.3
miles. No additional water services are planned or needed since are is 100% served and
has adequate fire protection.

* * * * *

(d) Area Four (Areaof Bypass, Elevator and Water Tank):

City will provide sx (6) inch mains and fire hydrants to are within two years to existing
development and will provide smilar servicesto the By-Passintersection when requested
for new development. City will provide sewer mains to the By-Pass intersection when
requested by new development. Sewer services to Devine Street residents will be
provided based upon 50/50 percent special assessment upon demand of residents. Streets
will beimproved and paved based upon special assessment method of 1/3, 1/3, 1/3 share
basis upon demand of resdents.

SECTION 4: That the City of Winona, Montgomery County, Missssppi, shdl furnishin
sad annexed territory the following municipa or public services beginning on the effective
date of the Ordinance, to-wit:

AREA ONE: Police and fire protection, garbage, planning and zoning services and
maintenance of exigting dreets. City shdl furnish public school facilities, subject to any
conditions or limitations imposed by the terms, provisons and judicid or adminidrative
decisons pertaining to Miss. Code, Ann., Section 37-7-611; Section 47 of theMississippi
UniformSchool of Law of 1986; and Miss. Code, Ann., Section 37-7-103, AsAmended.

Section 4 pertaining to Area Four has the exact language as Section 4 Area One.

28



Though the evidence reved's that Winona has not extended dl municpd servicesto dl
aress of the exiding City, the ordinances under which the prior annexations took place
mede no such promises. In addition the evidence reveds that most of the sarvices
proposed aredther in place or can be accomplished with ardaively modest expenditure.
The Court cannot say that the proposed annexation is unreasonable based on the past
performance of the City. Given the scope of this matter, thisfactor is at best neutrdl.

167.  ThisCourt uphdd an annexationin City of Hattiesburg, 840 So.2d 69 (1 67, 70), dbeit the
Court found thisindidum mogt egregious, wherethe City hed failed to provide municipa sarvicesfor some
aress of the City for more than 18 years.  In this indance, however, the chancdlor consdered thet the
City’ s prior annexation promises did not provide for full servicesto dl areas of the annexed area,

168.  Thechancdlor determined thet the indicium of reasonableness for past performance was neutrd
a bes. Thedissent arguestheat thisfactor does not favor annexation basad upon the opinion of the Nedls
expert, which isdisputed by the City’ s expert, and past performance of extending servicesto other aress
of the City. The chancdlor based his condusion on the fact that the City had not extended sarvicesto dll
parts of the City, but the past annexations made no promises to this extent ether. Asfor this proposed
annexation, the chancdlor found thet mogt of the sarvices are in place or can be accomplished a alow
codt. Subdantid credible evidence a the hearing supports the chancdlor’ sfinding of neutrdity.

169. The City argues that the items that the Ned's are complaining about were excluded from the
promisesof the City and notindudedin prior annexations. Saughter reviewed past annexaionsfrom 1970
and 1990. These annexaionswere not what he descried as“typicd.” Indeed, the Nedls even sate that
the 1990 annexation was a* highly unusud document.”

170.  When reviewing what was promised by the City and what was furnished, Saughter believed thet
the City hed good pest parformance. Saughter tedtified thet the City’ s past performance was good even

though the City has not provided water and sewer to dl areas of the City. He Sated thet it isnot unusud
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for aCity to be served by more than onewater sysem asthis occursthroughout the State. The chancdlor
reviewed dl the informetion presented at the hearing induding those facts that the Nedls and the dissant
bdieves weighs againg the finding that this factor is neutrd. However, the chancelor and the Nedls
acknowledge that past annexations were unusud, and the chancdlor determined that under those prior
annexations the City never made cartain promises. The expatsdiffered in their opinions on the matter,
but the chancdlor was present and heard dl the evidence, induding conflicting tesimony, on thisissue
71 We find that the chancdlor’s findings for this indicdum were supported by subgtantid credible
evidence and were reasonable.
9. Economic or other impact on residents and property owners.

172. TheNedsarguethat they will not recaive any sarvices from the City thet they do not dreedy have
avalabdleto them. In addition, the Nedls daimthat they will beforced to pay higher ad vaorem taxesand
have the expense of connecting to the sewer sysem while having to get rid of the exiding wastewater
trestment syslem. TheNed sdestribethe annexation asnothing morethan a*tax grab thet isaccompanied
by no sarvices not dready enjoyed by the Objectors”
173.  Thechancdlor Sated:

The Court has reviewed the evidence with regard to the impact on the property owners

[FN 3fadlowing this sentence Satesthat “ There are no resdents] With the exception of

the Undeveoped Ned Parcd, the property owners will receive vaue upon annexation.

Thisisparticularly trueof theWinonaElevator Parcd. Upon annexation the City proposes

a ubdantia expenditure to provide municipa utility services to this property. These

improvements will indude upgrading the water supply to afford municipd levd fire

protection. Additiondly, the Winona Elevator Parcd will receive dl other municipd

savices The City of Winona has demondrated through plans and tesimony, thet all

aress, exoept the Undeveloped Ned Parcd, will recaive something of vauein return for

the taxesto be collected. See Matter of the Extension of Boundaries of City of
Columbus, 644 So0.2d 1168, 1172 (Miss. 1994).
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74.  “[T]he mere fact that resdentsin the PAA will have to pay more taxes is insuffident to defegt
annexaion." City of Hattiesburg, 840 So.2d a 93 (quating | n re Enlargement and Extension of
Municipal Boundaries of the City of Biloxi, 744 So.2d 270, 284 (Miss1999)); In the Matter
of the Confirmation of Alteration of the Boundaries of the City of Horn Lake, 630 So.2d 10,
23-24 (Miss. 1993). This Court has held:

[T]he Court isrequired to baancethe equities by comparing the City'sneed to expand and

any benefits accruing to res dents from the annexation with any adverseimpact, economic

or atherwise, which will probably be experienced by those who livein and own property

in the annexation area. The mere fact that resdents and landowners will have to Sart

paying city property taxes is not suffident to show unressonableness: Jackson, 551

So.2d at 867-8.
Matter of the Extension of Boundaries of City of Columbus, 644 So.2d 1168, 1172 (Miss.
199); sseds0 | n the Matter of the Confirmation of Alteration of the Boundariesof the City
of Horn Lake, 630 So.2d 10, 23-24 (Miss. 1993) (quoting Matter of Boundaries of City of
Jackson, 551 So0.2d a 867-868). In Columbus this Court further hdd that “as equity and
reasonableness are equivaant, the fairness of a given annexaion is the ultimate question thet we seek to
answer.” 644 So.2d at 1172 (citing Western Line Consol. School Dist. v. City of Greenville, 465
So.2d 1057 (Miss. 1985)).
75.  Thechancdlor determined thet there are no resdentsin the propased annexation areg, but thet the
propety owners of the land will recaive something of value for the tax dollars collected by the City. He
based his condusion on the fact that on the “Winona Elevator Property” in particular, the City will make
subgantia expenditures to extend municipa sarvices to the property, induding up grading the water for

munidpd fire protection. In addition, plansand tesimony provides by the City demondrated thet dl aress
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will recaive benfits for collected tax dollars. Subgtantid credible evidence a the hearing supports the
chancdlor’ sfinding of reesonablenessfor thisindicaum.

76. Saughter dated thet the Nedswill receive good vauefor their taxes. Testimony indicated thet the
“Winona Elevator Property” will be assessed gpproximately $1,406.69 in taxes or $255.76 per acre. If
the busnessfiles along tax form thenthesetaxesaredeductible. In addition, the chancellor noted thet the
“Winona Elevator Property” will recaive dl municipd services. These serviceswere previoudy discussed
insaction Sx concerning municipa sarvices above and indude sarvices such aswaer, sewe, fire, police,
parks and recrestion, trash and pest control.

77.  Thedissent arguesthat the chancdlor evaduated thisfactor judt likefactor Sx concerning municipd
sarvices, that is by evduaing only municipd services, and that the Nedl property has adequate sarvices
It istrue that this factor and factor Sx both address municipd sarvices. Itisdso truetha thisisthe same
agument as assrted by the Nedsin ther brief. However, this factor dso addresses how the City will
provide a property owner bendfitsin exchangefor tax dollars paid to the City. Both thisfactor and fector
Six address municipa sarvices, but these are measures by which achancelor can comparethetax dollars
et in reaion to bendfits recaived by a property owner, therefore an overlgp may occur when
determining variousfactors. Further, tesimony reveded thet the Nedls may be able to deduct the taxes
to the property, the Nedls a the very least hed to upgrade their on Ste treetment sysem and the City
sarvices provide more to the property than the County services. This above testimony and evidence is
merdy to give abetter pergoective of the Stuation and point out thet the Nedls, even if the chancdlor hed
not ruled thet their property be annexed, Hill had other incressed expenses.

178.  We find thet the chancdlor’s findings for this indicdum were supported by subgtantid credible

evidence and were reasonable.
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179. TheNedsaguetha pursuant toCityof Pleasant Grovev. United States, 479 U.S. 462, 107
S.Ct. 794, 93 L.Ed.2d 866 (1987), even annexing vacant land can impact voting srength when acdity has
sedtivdy annexed in the padt to protect white voting mgority or avoid annexing AfricankAmerican
communities Furthermore, the Nedlsmaintain thet the 1970 annexation and there-drawing of the Winona
Separate School Didrict took place for radd reasons and that the City maintained a white mgority
populaionuntil 2000. Inaddition, theNed sarguethat aresdentid areajust outs dethe City and popul ated

by a predominatdy African-American community is not induded in any future annexation plans All of

10. Impact on minority voting.

these factorsindicate, according to the Nedls, the City’ s attempt to excdude African-Americans.

180.

The chancdlor Sated:

The areasought to be annexed is presently vacant or in commerdd or indudrid use. It
is anticipated that the property will be devdoped commerddly or indudridly. The only
portionof the proposed annexation areawhereresdentid devel opment was mentioned as
aposshility was on the Undeveloped Ned Parcd. Based upon thefact thet thereareno
resdents in the areaand none are reasonably anticipated, the annexaionwill not havean
impect, positive or negative, on the voting srength of a protected community.

In City of Pleasant Grove, the United States Supreme Court hdd:

An annexation of inhabited land condtitutes a change in vating practice or procedure
subject to preclearance under 8 5. City of Richmond v. United States, 422 U.S. 358,
368, 95 S.Ct. 2296, 2302, 45 L.Ed.2d 245 (1975); Perkinsv. Matthews, 400 U.S.
379, 388, 91 S.Ct. 431, 436, 27 L.Ed.2d 476 (1971)). Even the annexation of vacant
land on which residentid development is anticipaied must be precleared before those
moving into the areamay vote in the annexing juridiction. In City of Rome v. United
States, 446 U.S. 156, 100 S.Ct. 1548, 64 L.Ed.2d 119 (1980), this Court affirmed the
denid of predearance to 13 annexations, 9 of which were vecant land. Seeid., a 194,
196, 100S.Ct., a 1570, 1571 (POWELL, J,, dissenting); City of Rome, Ga. v. United
States, 472 F.Supp. 221, 246 (DC 1979). This holding is condgent with the
wdl-established teaching of Allen v. State Board of Elections, 393

U.S. 544, 89 S.Ct. 817, 22 L .Ed.2d 1 (1969), that Congressintended the preclearance
provisons of the Vating Rights Act to be given "the broadest possible scope” id., at 567,
89 S.Ct., a 832, and to reach "any date enactment which dter|g the dection law of a
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covered State in even aminor way," id., at 566, 89 S.Ct., a& 832. Allowing a State to
drcumvat the predearancerequirement for annexations by annexing vecant land intended
for white devd opmentswould disserve Congress intent to reech "the subtle, aswell asthe
obvious, gate regulations which have the effect of denying dtizens ther right to vote
because of their race” 1d., a 565, 89 S.Ct., a 831. Moreover, the Attorney Generd,
whose interpretation of the Voting Rights Act is entitled to condderable deference, see,
e.g., United Statesv. Sheffield Board of Comm'rs, 435 U.S. 110, 131, 98 S.Ct.
965, 979, 55 L.Ed.2d 148(1978), has cong stently interpreted § 5 to reech theannexation
of vecant land intended for resdentid development. [FN8] Findly, Congresswas avare
of the Attorney Generd's view inthisregard, and implicitly gpprovedit, whenit reenacted
the Voting Rights Act in 1982. [FN9] Cf. id., a& 131-135, 98 SCt., a 979-981.

City of Pleasant Grove, 479 So0.2d at 467-68. Thus, City of Pleasant Grove dedt with theissue
of preclearance and land that may be devel oped into awhiteresidentid subdivison. Inthecasesubjudice,
the “Winona Elevator Proparty” isin commerdd usage with no inhebitants

781. InCity of Hattiesburg, 840 So.2d at 93, this Court held:

Wehddin Matter of Extension of Boundaries of City of Columbus, 644 So.2d
1168, 1180 (Miss.1994), that where voting strength isin dispute, we do not afford grest

weaght in cassswheretheissueisnot raised by onewith sanding. Theobjectorspresented
no evidence of dilution nor did they offer any minority objector witnesses aggrieved by
suchadilution, and the chancdlor so found thet the propased annexation would have " little,
if any, effect on minority vating srength.”
Seealso In the Matter of the Enlargement and Extension of the Municipal Boundaries of
the City of Southaven, 864 So.2d 912, 957 (Miss. 2004) (“The chancdlor found thet, Snce no one

lived inthe PAA, this factor hasno rdevance. Wefind that the chancdlor'sfinding thet thisfector isneutra
was not manifestly wrong and that the finding was supported by subgtantid and credible evidence™); In
re Enlargement and Extension of Municipal Boundaries of City of Biloxi, 744 So.2d a 284
(“Thisfactor should not be afforded greet weight Snce it was not raised by an AfricarAmerican.”). See

also Prestridge v. City of Petal, 841 So.2d 1048, 1057 (Miss. 2003).



182.  The chancelor determined that the proposed annexation areawas @ther vacant or in commercid
use and that the anticipated usage will be for commerad or indudtrid purposes. Therefore, based onthe
fact that the area thet the chancdlor determined to be suitable for annexation has no resdents and none
anticipated in the future, there is no impact, ether postively or negaively on the voting srength of a
protected minority. Subdtantid credible evidence a the hearing supports the chancdlor’ sfinding for this
inddum.

183.  Saughter dated thet thereisno adverseimpact on the protected minority voting srength. Thearea
isunlikely tohaveresdentid property onthis proposed annexaion areaand dl of the objectorsinthiscase
aewhite Indeed, the “Winona Elevator Property” isabusiness, and no one lives on the property.

184.  Wefind thet the chancdlor’s findings for this indicium were supported by subgtantid credible
evidence and were ressoneble.

11. Enjoyment of economic and social benefits of the
municipality without paying afair share of taxes.

185. TheNedsdam that they res thar case on thisindidum of reesonebleness. They dso arguetha
the City has falled to show any need to annex or any need for municipal sarvices by the proposd
annexdion area. Further, the Nedls daim that the City hasfailed to provide sarvicesand planning for the
future, and the City has bizarre pagt annexations with no promises which were an dtempt to avoid
integration. In addition, the Nedls assart thet they do not enjoy any benefits from the City without paying
for them, they resdein the City and pay both ad valorem taxeson redl property and persond property tax,
they pay county tax for any red estate owner outddethe City limits, they recaivewater fromthelocd water

assoddion, their property isaccessed by federd Highway 51 (and they pay federd taxes) and they provide

35



jobsfor city resdents. Consequently, the Neds sate that they are not tax dodgers, and the City should not
be rewarded snceit falsto provide services and planning for itsdtizens
186. Thechancdlor Sated:

With regard to the “fair share’ indidathe Missssppi Supreme Court made the fallowing
observaionin Columbus: [FN 4 Matter of Extension of Boundaries of City of
Columbus, 644 So.2d 1168, 1180 (Miss. 1994)]

Thelower court made no finding onthisindidum. Thevdueof thisitemas
an indicator of reasonableness is questionable because it is difficult to
envison a Stuation where an individud's "far" share of taxes is grester
than the amount required by law. Resdents of the PAA pay required
county taxes as wdl as saes taxes when they buy goods in Columbus.
Farness requires no more.

While the Court agreesthet under Columbus the objectors pay the taxes assessed the
words of the Missssppi Supreme Court in Bassett v. Town of Taylorsville, 542
S0.2d 918, 922 (Miss 1989) have agtrong ring of Smilarity to the Stuaion found on the
Winona Elevator property:

The caseof Appd lant/Objectors Bassett and Enamd Productsisnot very
gppeding. These two partiesengagein substantia busnessesjudt outsde
the current town limits Enamd Products Solar Hardware Divison
employs gpproximatdy 275 people and operaes in the Indudtrid Park
area. Bassdit's Automatic Plaing operation has from eighteen to twenty
employess.

The smoke screensremoved, these Appdlants Smply do not want to pay
town taxes. They dam thet thereis nathing Taylorsville can do for them
and that they will achieve no benefits from annexation. Each would have
us ignore the benefits Taylorsvilleés proximity has long afforded them
benefits each will continue to enjoy without regard to annexation. Each
draws employees from Taylorsville, and othewise participatesin the life
of the community. If the town of Taylorsville became unincorporaed
tomorrowanddl of itsresdentsmoved avay thenext day, Enamd Rlaing
and Bastt would be out of busness It is not unreasonable to suggest
that what these objectors want is representation without taxation. Thisis
herdly the Suff of which good ditizensare made. Besdes, the Condtitution
protects these partiesfrom paying morethan thar fair share of taxesinthe
community upon annexation. SeeMiss. Congt. § 112 (1890 asamended);
U.S. Congt.Amdt. XIV.
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Thisfactor favors the reasonableness of the proposed annexation.
187. Thedissent arguesthat the Neds are unlike the objectorsin Bassett. Granted the scde of the
Neds budnessis andler than that in Bassett and cdling an objector a “tax dodger” is very harsh.
Neverthdess, the cases and subgtantia credible evidence a the hearing supports the chancdlor’ s finding
for thisindicdum. Saughter dated thet there isthe cogt of fire personnd and saries. The Ned property
islessthan amilefrom thefire gation, and the cogt of providing fire protection to thisproperty ismorethan
whet the County paysthe City inreimbursements. The*“WinonaElevator Property” issurrounded onthree
Sdes by the City and a cusomer, travding in ether trucks or automohiles, to the grain devator mus pass
through the City to access the property. The Nedls will bendfit from City municipa services, as more
thoroughly discussed supra
188.  Inaddition to the increasad fire protection with anew fire hydrant and police protection, the City
will provide sewer and water services, increased trash services, pest control and anima control, parksand
recregtion areas. The City has hired urban planners to update the comprehensve plan, make a capitd
improvement plan, and update City zoning. The City dso has many codes such asbuildings, dectric, fire,
plumbing, gas, and a litter ordinance. The County has no planning, zoning or codesin placea dl. We
find thet the chancdlor’s findings for this indicium were supported by subgtantid credible evidence and
were reasoneble.

12. Any other factorsthat may suggest reasonableness.
189.  Under thisindidum the chancdlor congdered the impact of annexation on schodls  After giving
abrief higory of thisindicium and diting thet Miss. Code § 37-7-611 isnow repedled, the chancellor found
that with the predeared reped of the code section that “municipd annexation has no impact on school
digrict lines”
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190.  The Nedsmake no argument for thisindicium of reasonablenessin their brief, therefore, we nesd
not addressthisissue
CONCLUSION

91. This Court finds that under the tatdity of the drcumstances the chancdlor’s findings of facts
pertaining to the twelve indida of reasonableness and the annexation of the “\Winona Elevator Property”
are ressonable and supported by subgtantid and credible evidence. Accordingly, we affirm judgment
gpproving theannexaion of the*WinonaElevator Property” locatedin Parcd Four of the City of Winond s
ordinance of annexation.

192. AFFIRMED.

WALLER, PJ.,, CARLSON, GRAVES AND RANDOLPH, JJ., CONCUR.
DICKINSON, J., DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY
SMITH, CJ.,AND COBB, P.J. DIAZ,J.,,NOT PARTICIPATING.

DICKINSON, JUSTICE, DISSENTING:

193. It ssamsto me quite odd that the mgority affirms, over objection, an annexaion by adty which
(despite two annexations in the pagt ten years) cannot contradict the following:

its population decreased by 7.6% from 1980 to 1990;

its population decreased by 3.9% from 1990 to 2000;

its county populaion decreased by 7.3% from 1980;

its county population decreasad by 1.6% from 1990 to 2000;

it added only 37 ditizensby naturd increesein ten years;

for deven years it issued an average of 10 resdentid building permits per yesr;

for deven years it issued an average of 7 commercid building permits per year;

it has over 2,600 acres of vacant, unrestrained land avallable for developmert;
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it has 573 additiond acresin the 100-year flood plain available for devd opment;

it has 60 acres available for indudtrid deve opment.
194. TheMayor of the City of Winonaquite candidly exposed thetruereason for thisannexation effort:
sdestaxes. Because Winonahas no need to expand its boundaries, has no path of growth, and has no
purpose for the proposed annexetion, other than to raseits sdes tax revenue, | respectfully dissant.
195. Theproperty a& issue hereis Parcd Four, which was divided into two sections described as the
developed “WinonaElevator Property” and the Undevel oped Nedl Property.”  Thechancellor found thet
under thetotdity of the drcumdtances the annexation of the “Winona Elevator Property” was reasonable
but the annexation of the “Undeveloped Nedl Property” was not.
196. “Thd] tweve [indicia of reasonableness factors are not separate, independent tests which are
condusive asto reasonebleness” Matter of Enlargement of Municipal Boundariesof the City
of Jackson, 691 So. 2d 978, 980 (Miss. 1997). “Rether, these factors are ‘mere indicia of

ressonableness’ ‘[ T]he ultimate determination must be whether the annexation is reasonable under the

totdity of the drcumdances’” | d. (ataionsomitted). “An annexation isreasonableonly ifitis
fair.” 1d. (emphassadded).

1. Need for Expansion
197.  Winona has no need to expand its boundaries. Thetrid court Sated:

Winona basad itsassartion on need for expansion, not on lack of vacant land to
accommodate future development, but rather on the unique locational
characteristics of the particular parces or property it seeksto annex. Each parcd is
located & or near the intersection of mgor trangportetion corridors.

The Objectors assart that Winona has no need to expand and thus the annexation is
unreasonable. It istrue that growth has been dow compared to some aress of the Sate.
Perhaps the munidipality may bewiseto condder seeking judicid ddetion of anumber of
less devel oped areas within the muniapdity. However, annexation of eech of the aress
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which are the subject of thisaction with one exception supportsthe reasonableness of the
proposad annexation.

(Emphasi's added).
198.  Winona does not contend thet its need for expangon is basad on lack of vacant land to
accommodate future devel opment. Ingteed, Winona assarts that it has aneed to expand into “the unique
locationd characterigtics’ of the Winona Elevator property.
199. InCity of Jackson, thisCourt hdd:
Beforethe City of Jackson annexesmoreland and resdentsfor whichit has hed to extend
infragtructure and provide services, it should make an effort to extend thet infrasiructure
to the vacant, devel opableland within the existing boundaries and take Stepsto encourage
devdopment in those arees.
Id. at 983.
9100. However, inthe case sub judice, the chancdlor did not hold that the City of Winonashould meke
efforts to devel ope the vacant, developable land before annexing more land but hdd that “[plerhaps the
munidpality may bewiseto congder seeking judicd ddetion of anumber of less deve oped areas within
themunicipdlity.”
1101. TheMayor of Winonatedtified & trid regarding the ned for the annexation:

Q. All right. And bascdly, that’s your tetimony here today, isn't it, is you're not sure
whether or not theré saneed for annexation?

A. Wdl, the need would be for sdestax purposes. That's our bread and butter, you
know, to annex some areas to get more sdestax into the city.

1102. Furthermore, James E. Butts, Aldermen Ward 5, Vice-Mayor tedtified:

Q. Mr. Butts, do | understand your testimony correctly to say thet the main reason thet
youthink that you want to annex or the dity wantsto annex this property isso it can block
it up, block up the area or quare it up? Wasthat the terminology you used?

A. Asdose as posshle as far as the boundaries are in the dity, correct, and to some
extent, yes
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Q. Youjugt want to block up the area?
A. Wewant to bring —es | dated earlier, we want to bring everything within compliance
asto more of ablock Syleingead of azigzag like we have.

1103.  Inan annexation cax=filed by the City of Jackson, this Court hdd:

There was condderable undisputed evidence presented & trid thet the population of the
City of Jackson isdecreasing and, that dthough thereis condderable vacant, developable
land within the City, gpplicationsfor both resdentia and commerdid building permitshave
decreased congderably over theladt few years. Whileit istruethat this Court hesdlowed
annexations even though thereis no sgnificant populaion growth and/or arddivey high
percentage of undeve oped land withintheexigting city limits; thispresence of thesefactors
should, & the very leest, be an impediment to annexation.

Although it has been hdd that adity’ s need to maintain or expand itstax base, epedidly
as growth and deve opment occurs on its perimeters, is a factor to be conddered when
Oetermining the reasonableness of a proposed annexation . . . this Court hasin the pad,
been very ariticd of annexationswhich arein effect ‘tax grabs’

Ove Ningty years ago this Court hdd that ‘[m]unicipdities are not designed for the
purpose iy, nor chigfly, of rasng revenue. The power of extending corporatelimitsis
granted not to be resorted to for the purpose done of increesing the income of the
munidpdity.
City of Jackson, 691 So. 2d & 981-83. If ever therewasa“tax-grab” case, thisisone.
2. Path of Growth.
1104. Asdready pointed out, Winonahas no growth. Thus, how can such non-exigtent growth have a
path? TheNed family ownsthe WinonaElevator property, and thefamily company occupiesthe5.5 acre
proposed annexation area
1105. Thechancdlor hdd:
[T]he Court findsthat each percd is dearly immediately adjacent to the exiding city. . .
. Soillover growth has occurred only in the Winona Elevaior Parcd. The other parcds
are vacant, but with the exception of the Undeveloped Ned Parce eech gopears to be

prime for commercid deve opment. Conddering eech of thesefactorseach parcd gppears
to liein the path of growth of the City of Winona
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1106. Contrarytothechancdlor’ sfinding, | do not find support intherecord for the condusion thet ether
parcd “agppearsto liein the path of growth of the City of Winona”

3. Potential Health Hazardsin the Areato be Annexed.
1107. Hary Ned tedlified thet, when he requested that his property be hooked up to the city sewer (he
even offered to pay the expensesto hook it up), he was denied the sarvices. He was then forced to put
inasawage trestment plant which, & the time, wasin compliance with dl Sateregulaions: Thetrestment
plant darm sysemwarnsof any potentia problems. Although therewastestimony thet the trestment plant
was currently not in compliance with new Missssppi Department of Environmentd Qudity (DEQ)
regulaions, Ned tedtified that he would modify his sysem accordingly. Thus, thisfactor does not weigh
infavor of theaty.

4. TheMunicipality’sFinancial Ability.
1108. Thedty damsit presently has the bond capecity and the cash resarvesto fund theimprovements
offered to the proposed annexaion area. Theseimprovementsindude only water and sewer lineswhich,
ironicaly, the aity has denied to many of its current atizens for many years
1109. The Neds expert, Michee Johnstone, prepared a chart which reflected the sate of the City's
finences Her trid tetimony induded the following:

Q. And what wasthis chart show us?

A. Thischat showswhat’s happened to the fund balance which | sometimesrefer to as

reserve interchangeebly. | know thet was usad primarily in the other fund and not the

generd resarve fund here. But that there has been some dropping off of thet particular

fund over time garting in 1996 inmy review of this and that the ity hashad some ddficits

in the generd fund and has had to go into fund baance in order to take care of those

defidts over time.

Q. What wasthe fund baancein 1996?
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A. Yes

Q. What wasit?

A. $816,250.

Q. $816,250?

A. Uhhuh.

Q. Andwhat wasit a the end of the year 2000?
A. $457, 386.

Q. And what isthe generd fund.

A. The generd fund paysfor thingslike police and fire and adminigraive cogs. It does
not indude the water and sewer funds; utility funds

Q. And what is the sgnificance of this chat in regard to the City's finandd ability to
ddiver services as promised in this— as areault of this proceeding?

A. Wi, it shows that the city has not had good planning in paying for their services if

they’ re having to do thisand running adeficit eech year inthet. It snot —dthough they're

dill a& alevd whereit's e, it' snot a hedthy thing to continue to dip into thet fund over

time
1110. While it may be true thet the city can useits cash resarves, or borrow the money, the evidence
dearly established that the aty has experienced defidtsin its generd fund for & leedt the padt five years.
During the same period, its assessed va uation has decreasad. Thisistrue, even though the dity hasraised
itsmillage rate
T111. Thesetrends together with thefact thet the city hassteedily dedined for twenty years, paint ablesk
finendd picture. It is goparent that the aty can aford to inddl unneeded water and sewer linesin the

proposed annexation areg, only becauseit continuesto deny these servicesto many of itscurrent resdents.

Thisfactor weighs egaind the aty.

43



5. Need for Zoning and Overall Planningin the Area.

1112. Theevidence showsthat the Winona Elevator Property isindudtrid and islocated in an indudtrid
area. According toadity’ szoning map and the hand-wrritten notations;® the entireareanorth of theWinona
Elevator Property and north of Highway 82 is zoned C-3 (commercid zoning). Therefore, the Winona
Elevator Property isin conformity with the zoning which surrounds said property. Therefore, thereisno

nead for further zoning or planning in regard to the Winona Elevator property. Thus, thisfactor does not

favor annexation.

6. Municipal Services.

1113. Therewastedimony thet the Winona Elevator property isnat in need of any municipd services

Spedificdly, Johnstone testified regarding the following:

1)

2)

3

4)

5

6)

The Winona Elevator property isrecaving water sarvice from the North Winona
Waer Asodidion;

The property hasits own on-gte sewage trestment feclity;

The dity provides fire protection to the Winona Elevator property through an
agreement with the aity and the county;

Law enforcement isprovided from the Montgomery County Sheriff’ sDepartmert,
to which aburglar sysem is connected from the property;

There are dreet lights on the Nedl property;
Garbage pickup is provided by the county; and

The highways used by cusomers come from date and federdly maintained
highways and no streat improvements are offered by the city to the Winona

Elevator property.

® The 1994 zoning map introduced at trid is the most up-to-date zoning map. However, it fails
toincludeareas annexed in 1970 and 1997, and there arehand-wr i tten notationsof zoning classifications

in areas not shown on the map.
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The Mayor of Winonatestified:

1114.

Q. And 0 basicdly dl of the NedsS property needs are met? They don't need any
munidpa sarvices do they?

A. Wdl, I'dliketo see them get afew of our sarvices

Q. I know, but asfar as what they nesd, ign't it far to say they redly don't nesd any
munidpd savices?

A. Yes gr.

Therefore, the current services provided to the Winona Elevetor property are aufficient. Thecity

proposesto put a6-inch water lineright in front of the WinonaElevator property with afire hydrant which

would providefireprotection. However, therecord reflectsthat the proposed annexation areahas no need

of additiond fire protection.

1115

“When current sarvices are adequate, the fact that annexation may enhance municipa sarvices

should not be given much rdevance.. .. .” City of Jackson, 691 So. 2d at 984.

1116.

1117.

In my view, the chancdlor erred in finding this factor favors annexation.

7. Natural Barriers.

The chancdlor held:

Thereareno naturd barriers between the City of Winonaand the areasit saeksto annex.

This was undisputed & trid. This factor does not mitigete againg the reasonableness of
the proposed annexation.

The chancdlor should have conduded thet this factor is neutrd.

1118.

8. Past Performance and Time Element.

After hearing dear evidence that the dty has faled to provide municipa sarvicesto many of its

current resdents, the chancdlor opined:
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Though the evidence reved's that Winona has not extended dl municpd servicesto dl
aress of the exiding City, the ordinances under which the prior annexations took place
mede no such promises. This annexation is subgtantidly smdler then prior annexaions.
In additionthe evidence reved s that most of the services proposed are wither in place or
can be accomplished with ardatively modest expenditure. The Court cannot say thet the
proposed annexation is unreasonable basad on the past parformance of the City. Given
the soope of this matter, thisfactor is a best neutrd.

1119. Therefore, the chancdlor found thet this factor does not weigh one way or the other for
reasonableness of annexation. | find thisto be remarkable.
1120. In her testimony, Johngtone Sated:

Q. Do you have an opinion asto whether the dity’s pagt performance and time dement
involved inthe dty’ s provison of sarvicesto it present resdentsjudtifies annexation inthe
present case?

A. Yes | do.
Q. And what isthet opinion?

A. My opinion isthat the performance thet I’ ve seen does not indicate thet there would
be much cartainty that there would be services provided to resdents or busnessssinthe
PAA based on what I ve seen in terms of what the dity has done with aress thet it hes
annexed dreadly.

As| mentioned before, some of the services that are offered to communities to the
areasthat are annexed into the areg, ind ude zoning and planning, and ashas been admitted
on the gand, there is a possihility thet there actudly is no zoning out in aress thet were
annexedin 1970. Sothat service hasnot been provided to thoseresdents, and, of course,
the subsequent other adtivities of the planning commisson in terms of gpproving thingsor
building permits issued were obvioudy not checked againg the zoning ordinance when
thosethingswereissued. So thet sarvice was not redlly provided to them dther interms
of the zoning ordinance

| mentioned thet in areas of the city that there are dill unpaved Sredts, Sregtsthet are
in poor condition, ather incdences of past performancethat’ snot very postive by thecity
in taking care of what they dready have in the dty limits and that tdls me that this
annexaion, basad on terms of past performance of the dty, would not — they would not
meet that requirement for good past performance.
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Q. Yesh. Wha gandard of past parformancefrom aplanning perspectivein your opinion
should acity be hdd to in a procesding such asthis?

A. Wdl, aaty should be providing srvicesequly toitsresdentsacross. | mean, that's
what they say when they annex isthat the peoplein thet areawill recaive the srvices thet
the current dtizens recaive and that it should be fair and equa acrossthe board, and that
if there are going to be ordinances and programs and projects of the community, thet they
be enforced by the community and cartainly interms of the zoning mgp and ordinenceand
not knowing whether or nat it' sactudly in place for the dity for thoseresdents. They've
gone 32 years without this service, but yet it's being sad the sarvice needs to be
somewherein another area. | would say the landard would be certainly the expectation
of munidpd resdents for the kinds of sarvices thet are urban sarvices for a community.
City weter is not being provided to—

Q. Okay.

A. —tolotsof resdents

Q. Lea meak youthis If you hed to characterize the city’ s past parformance in —the

City of Winond s past parformance aswe St here today in providing munidipa savices,

would you characterize it as excdlent, goo, average, poor, nonexistent?

A. Poor to far, and if | can footnote that, | guess a little bit. Theré s been some

testimony about these areas are out there and it' stoo expendve to provide sewer to that

area and too expendve to do thisand can't do thet, but dities know what they’re doing

when they annex. They know what they’re getting. . . .
1121. The chancdlor held thet *the evidence reveds that Winona has not extended al munidpd sarvices
to dl areas of the existing City, the ordinances under which the prior annexationstook place made no such
promises”
11122.  The 1990 annexation spedificaly stated what improvements or sarvices the City would provide,
based on requests by resdents and on a sharebass(e.g. 50/50 for sawer linesand pumping Sationsand
1/3, 1/3, 1/3 for paving sreets), to the annexed areaand there was testimony dting thet the ity has not

been faced with any requests for improvements by any resdents
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1123. The1970 annexation ordinance spedificdly sated : “No improvementswill be mede by the City
of Winonain the territory proposad to be annexed at the present time.” The hearing on the case aub

judice was hdd in February, 2002 (32 yearslater). There was evidence that improvements sill have not
been made. At wha point in timeisits padt “a the present time’? There are areas that have not been
provided various services to for over 32 years but the city has adopted a5 year plan to provide sarvices
to the Winona Elevator property, aparcd that is dready provided with adequate services.
1124. 1 find thet thisfactor isnot “a best neutrd” but isafactor thet disfavors annexation.
9. Impact or Other Impact on residentsand Property Owners.
125. The chencdlor held:
With the exception of the Undeveloped Ned Parcd, the property owners will receive
vaue upon annexdion. Thisis particularly true of the Winona Elevator Property. Upon
annexationthe City proposesasubgantid expenditureto providemunicipa utility services
to this property. These improvements will indude upgrading the water supply to aford
munidpd leve fire protection. Additiondly the Winona Elevator Parcd will recave dll
other municipd sarvices The City of Winona has demondrated through plans and
testimony, that al areas, except the Undeveloped Ned Parcd, will recaive something of
vauein return for the taxes to be collected.
11126. The chancdlor hed that the Winona Elevator Property will receive an upgrade in the water supply
to afford municipd levd fire protection and it will recaivedl other municipa sarvices Therewasevidence
that the Winona Elevator Property is dreedy provided with adequate sarvices
1127. Thechancdlor evauated thisfactor the same asheevduated theM unicipal Services factor -
grictly on municipd sarvices | find thisisgiving doubleweight to municipd sarvices, however, inthe case
aub judiceit makeslittle difference because [w]hen current sarvices are adequiate, thefact thet annexation

may enhance municipa services should not begiven muchrdevance. .. .” City of Jackson, 691 So. 2d

a 984.
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1128. Therefore, | bdievethe chancdlor ered infinding thisfactor favors annexation, when the Winona
Elevator property isdready provided with adeguate services,
10. Impact upon the Voting Strength.
11129. The chancdlor condluded that “[b]ased upon the fact thet there are no resdentsin the
areaand none are reasonably anticipated, the annexation will not have an impact, postive or negative, on
the vating strength of aprotected minority.” | agree.
11. Economic and Social Benefitsto Proposed Annexation Residents.
1130. Thechancdlor hedthat thisfactor favorsthereasonablenessof the propased annexation. Hefound
persuagve the words of this Court in Bassett v. Town of Taylorsville, 542 So. 2d 918, 922 (Miss.
1989), finding a “drong ring of dmilarity” to the Stuaion found on the Winona Elevaior property.
However, the following language from Bassett shows that it is eedly didinguished from the case b
judice
Enamd Products Solar Hardware Divison employs goproximatdy 275 people and
operates in the Indudrid Park area Bassdit's Autometic Plaing operation has from
eighteen to twenty employees.
The smoke screen removed, these Appdlants Smply do not want to pay town
taxes. They dam that there is nothing Taylorsville can do for them and that they will
achieve no bendfits from annexation. Each would have us ignore the benefits . . . Each
draws employeesfrom Taylorsville and atherwise partidpantsin thelife of thecommunity.
If thetown of Taylorsville became unincorporated tomorrow and dl of itsresdentsmoved
away the next day, Enamd Plaing and Bassett would be out of busness
Id.
1131. Inthecasesub judice, itissmply not 0. The Winona Elevator property is owned by the Nedls
family. Itisoccupied by the Ned’ sfamily busness There wastestimony thet the Nedshave 5 employees
who livein thetown, not induding Mrs Ned. The Winona Elevator Company sarves farmerswho have

no connection with the City of Winonaand processes their grain though the deveators
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12. Any Other Factorsthat May Suggest Reasonableness vel non.
1132. Asthemgority stated, “the chancdlor found that with the precleared reped of [Miiss Code 8 37-
7-611] that ‘municipal annexation has no impact on sthoal didrict lines™”. Therefore, the chancdlor
discussed no ather factors that may suggest reasonebleness ve non.
1133. | find that the case sub judice isandogousto City of Jackson, wherein this Court condluded by
dating:
Thisisacaseinwhich the annexing muniapdlity hasadedining population and decreesng
development, and the City dl but admitsthat itissmply makinga‘tax grab.” Furthermore,
Jackson falled to produce asngle resdent or landowner of the proposed annexaion ae
who favored annexation. . . . All these and other factors have a significant bearing on the
reasonableness of the proposad annexation, and we find that a this time the City of
Jackson' s proposed annexation isunfair to the resdents of the proposed annexation area
and fallsto meet the test of reasonableness.
City of Jackson, 691 So. 2d at 987-88.
1134. For thereasonsgaed, | find that theannexation of the WinonaElevator Property isnot reasonable
under the totdity of the drcumgtances is nat fair, pursuant to City of Jackson, to the owner of the
Winona Elevator Property and is not supported by substantia and credible evidence. Therefore, | would
reverse and render the judgment below.

SMITH, C.J., AND COBB, P.J., JOIN THISOPINION.

50



