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COBB, PRESIDING JUSTICE, FOR THE COURT

1. Onwrit of cartiorari, wereview the Court of Appedls decison afirming thetrid court'srefusd to
gve Michad Green ajury ingruction on alesser, non-induded offense. Conduding thet thetrid court, and
subsequently the Court of Appeds, ered inrefusng Grean'sjury indruction, wenow reverseand remand

for anew trid.



FACTSAND PROCEDURAL HISTORY
2. Onoraout November 3, 1999, Michad Greenwasarrested for sdling cocaineto an undercover
City of Jackson palice officer. Hewasindicted, tried, convicted, and sentenced for sde of cocaing, asa
hebitud offender, to serve thirty yearswithout the possibility of parole or early rlease. On direct apped,
Green raised severd procedurd issues, induding agpeedy trid daim, admisshility of evidencedamsand
error inrefusd of aproposed jury indruction. Finding no error, the Court of Appeds afirmed. Green
v. State, 856 So.2d 396 (Miss. Ct. App. 2003). On certiorari review, we address only the issue of
whether thetrid court eredin refusing thelesser, non-induded offensejury indruction requested by Green.
We condude that Green was entitled to have that ingruction given, and we reverse and remand on that

issue. Wefind no error by thetrid court asto dl other issues raised in the petition for writ of cartiorari.

ANALYSS
13.  ThisCourt has hdd thet the Sandard of review for jury ingructionsis asfollows
[T]he indructions are to be read together as awhole, with no one ingruction to be read
aone or taken out of context. A defendant isentitled to havejury indructionsgiven which
present histheory of the case. However, thetrid judge may properly refuse the requested
indructions if they are found to incorrectly sete thelaw; to repeat atheory fairly covered
in another indruction; or to be without proper foundation in the evidence of the case.
Howell v. State, 860 So.2d 704, 761 (Miss. 2003); Thomas v. State, 818 So.2d 335, 349 (Miss.
2002) (quating Humphrey v. State, 759 So0.2d 368, 380 (Miss. 2000)).
4. Greenasatstha thetrid court ered in refusing to grant his proffered ingruction which would
have dlowed thejury to condder thelessar non-indluded offense of sdle of asubstancefasdly represented

asacontrolled substance. The proposed jury indruction read asfollows



The Court indructs the jury thet if you find from the evidence thet the State has

falled to prove, beyond a reasonable doubt any one of the dements of the crime of Sde

of Cocaine within 1000 Feet of a City Owned Park, then you may consider whether

Michad Green is guilty of the crime of Sde of a Substance Falsdy Represented as a

Controlled Substance. If you find from the evidence beyond a reasoneble doubt thet (1)

Miched Grean (2) willfully and unlanfully; (3) sold; (4) asubstancefd sy represented to

be a controlled subgtance, to wit: cocaine then you should find: Michad Green guilty of

Sde of Subgance FAsdy Represented as a Controlled Substance.
1.  Theissuenow beforethe Court arises from two tiersof error. Attrid, Greentedified thet hesold
the undercover agent "fake" cocaine rather than a rock of crack cocaine. He tedtified thet he was
threstened with arrest on an unrdated, minor offense unlesshe hdped narcotics agents set up adrug buy
for an undercover aget.  Aware that arest for even a minor offense would cause him to have his
probation revoked, Green's testimony was that he agreed to help the narcatics agents.  According to
Green, rather than kesping his end of the bargain with the narcotics agents, he duped theagentsby sdling
them a piece of wax mixed with baking soda, mede to resemble crack cocaine! In addition to hisown
tesimony, Green presented as evidence the video made by the undercover narcatics agent at thetime that
he made the purchase from Green. Immediatdy fallowing the drug buy, the undercover agent isheard to
say that Green sold him "bunk," adang word usad to describe fake cocaine.
6.  Inkegpingwith histheory of the case, Green wanted to ingruct thejury thet it could find him guilty
of the offense of sdlling "'fake" cocaine, pursuant to Miss. Code Ann. §41-29-146 (1) (Supp. 2003). Thet
datute providesin pertinent part:

(1) 1t shdl beunlawful for any person to s, produce, manufacture, or possess
with theintent to sdl, produce, manufacture, digtribute or dispense any substance which

isfasdy represented to be a controlled substance or which isfasdy represented to bea
counterfait substance....

! Green tedtified thet it is common practice for drug dedersto sl fake cocaine to unknowing
buyers and that he obtained the fake rock from alocd deder known for sdling just such counterfeits.
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Id.

7.  Whenthetrid court refused the ingruction, defense counsd objected, arguing that Green was
entitted toa"lesser induded offensg” indtruction.? Thetrid court refused the indtruction nating thet fasdy
representing a substance to be acontrolled substanceisnot alesser-induded offense of the offense of sde
of acontrolled substance. We agree, but that does not resolve the issue before us. As stated aoove, it is
dear onitsface that Green'srequested indruction was, in fact, alesser, nontinduded offense indruction,

to which Green was entitled.

18.  Onagpped Green rased numerousissues, usng again theincorrect terminology thet the tria court
erred inrefusng his proffered “lessar-induded offensg’ingruction. The Court of Apped s afirmed thetrid
court holding that falsdly representing a substance to be a controlled subgtance is not a lesser induded
offense of the offense of sdle of a controlled substance.

19.  Only when he filed his mation for rehearing in the Court of Appeds did Green findlly redize his
error and make a dear didinction between “lesser induded” and “lesser, non-induded” offenses

However, the Court of Appeds then held that Green hed failed to presarve the jury indtruction issue for
aopdlate review because hefaled to accurady argue his objection in the trid court.

110. Wedonot agreethat Greenfaled to presarvetheissuefor goped. Greendidtimey object a trid

to therefusd of hisjury ingruction. 1t is undisputed that the refused jury indruction D-7 was, in fact, a
lesser non+induded offense indruction. The fact thet counsd did not argue his point as precisdy as he

could have does not warrant depriving Green the opportunity to have the jury indructed on his theory of

2 At dl times prior to Green's mation for rehearing in the Court of Appeds, he erroneoudy
referred to his proffered jury indruction asalesser included offenseingruction. Thisincorrect
terminology led to some misgpprehension within the Court of Appedls opinion. The indruction thet
Green proposed was dearly, onitsface, alesser non-included offenseingruction. For daity,
throughout our opinion we will refer to it as such.



the case Furthermore, there is along line of cases which afirm the tengt thet the refusdl of indructions
offered by the defendant need not be objected to in order to preserve the issue for gpped. Precedent
mekesit dear that anissueinvolving the refusd of arequest jury indruction is procedurdly preserved by
the mere tendering of the indruction, suggesting thet it iscorrect and asking the court to submitit toajury.
Edwardsv. State, 737 So.2d 275, 310 (Miss. 1999). Thisin and of itsdf affords counsd oppoditefar
notice of the party’ s position and the court an opportunity to passupon themetter. Duplantisv. State,
708 S0.2d 1327, 1340 (Miss. 1998). When anindruction isrefusad, thereis no reason why we should
theregfter require an objection to therefusd unlessweareto place ava ue upon redundancy and nonsense
Carmichael v. Agur Realty Co., 574 S0.2d 603, 613 (Miss. 1990).
111.  Wenow condder whether the trid court erred in refusing to grant the lesser non-induded offense
indruction. Again we emphasize that it is dways important to dearly ddinegte the difference between a
lesser non-induded offense and alesser induded offense. A lesser induded offense requires that the
dementsof thegreater offense containthedementsof thelesser offense. InSander sv. State, 479 So.2d
1097 (Miss. 1985), this Court held:
... Inorder to authorize such indruction the more srious offense mug indude dl

the dements of the lesser offense, that s, it isimpossble to commit the gregter offense

without & the sametime commiitting the lesser induded offense. Also, theremust be some

evidence to support the lesser incdluded offense. Seer Lee v. State, 469 So.2d 1225

(Miss1985); Ruffin v. State, 444 So.2d 839 (Miss1984); Lambert v. State, 462

S0.2d 308 (Miss.1984); Colburnv. State, 431 So.2d 1111 (Miss.1983); andPresley

v. State, 321 So.2d 309 (Miss.1975).
Sanders, 479 So.2d at 1108. Green dearly wasnot entitled to alessar-ind uded offensejury indruction.

112.  Onthe other hand, alessar nonrindluded offense gpplies where there is evidentiary support thet

adefendant is guilty of alesser charge arising from the same nudeus of operative facts Measev. State,



539 So.2d 1324, 1329 (Miss. 1989). Inits maodified opinion on mation for rehearing, the Court of
Apped s recognized thet Green assarted that he was entitled to alesser nonHinduded offense ingruction.
On rehearing, Green now argues thet his point actudly induded the rdaed doctrine of
lesser, norinduded offenseingructions Thisdoctrineisof fairly recent origin. Inthe case
thet created it, [Griffin v. State] the Court noted among the reasons for dlowing an
indructionon an offensethat isnat ind uded within the charged offense but which arose out
of the same operative facts was "the enormous digpaity in maximum punishments' inthe

two potentid offenses....

Green v. State, 856 So.2d a& 404. This Court hashddthet wherethereisan evidentiary bassfor such,
acaimind defendant isentitled to havethejury indructed regarding any offensecarrying alesser punishment
aisgng out of a common nudeus of operdive fact with the scenaio giving rise to the charge laid in the
indictiment. Mease v. State, 539 So.2d at 1329. See also Griffin v. State, 533 So.2d 444 (Miss.
1988) (Griffin isthe samind case on lesser nonHinduded offense indructions).

13. The granting of indructions should et on the Sde of indugon rather then exdugon. Taylor v.
State, 577 So.2d 381, 383-84 (Miss. 1991). Infact, proposed ingructions should generdly be granted

if they are correct datementsof law, are supported by the evidence, and are not repetitious. Inthe present
case, thereisnathing inthe record to indi cate that the proposed lessar non-ind uded offenseingruction was
an incorrect Satement of law or thet it was repetitious.  As noted above, jury indructions are to be read
together as awhoale, with no one indruction to be reed done or taken out of context. We find thet the
indructions given in Grean's case do not individualy, or when reed as awhole, ingruct the jury on the
matter of alesser non-induded offense

114. Acknowledging thet the jury was nat indructed on the lesser non-induded offense, we now turn
to the question of whether there was sufficient evidence to support the granting of such aningruction. This

Court has hdd thet in deciding “whether there is sUfficient evidence that an issue be submitted to thejury,



we mugt condder dl of the evidence in the light most favoradle to the party requesting the indruction ...
That party mugt dso begiven the bendfit of dl favorableinferencesthat may ressonebly be dravn fromthe
evidence” Jonesv. State, 798 S0.2d 1241, 1254 (Miss. 2001) (quoting Jackson v. State, 551 So.2d
132, 146 (Miss. 1989)).
115. Here Green tedtified that he sold the undercover narcotics agent fake cocane. He dso offered
the video tgpe of the transaction in which the undercover narcatics agent isheard to say that hethinksthe
ubgance that Green sold himis"bunk” or feke cocaine. In McCollumv. State, 757 So.2d 982, 984
(Miss. 2000), this Court held that where aparty offersevidence sufficient that arationd jury might find for
him on the particular issue, thet party as of right is entitled to have the court indruct the jury on thet issue
and submit the issueto thejury for itsdecison. See, e.g., Monroe v. State, 515 So.2d 860, 863 (Miss.
1987); Armstead v. State, 503 S0.2d 281, 285 (Miss. 1987);L eev. State, 469 So.2d 1225, 1230-31
(Miss 1985). Green'stetimony and the videotgped remarks of the narcatics officer were sufficient to
entitle Green to have the court ingtruct the jury on his theory of the case and the issue of the lesser non-
induded offense. Thus, thetrid court erred in refusing the indruction, and the Court of Apped's ered in
afirming thet refusd.

CONCLUSION
116.  Viewing the evidence before us in the light mogt favorabdle to Green and in kegping with the
principle thet a defendant is entitled to have the jury ingructed asto histheory of the case where thereis
an evidentiary badis for such, we find thet the trid court erred in refusing the lesser non-induded offense
jury indruction.  Therefore, we reverse the judgments of thetrid court and the Court of Appeds and we
remand for anew trid conggtent with this opinion.

117. REVERSED AND REMANDED.



SMITH, CJ.,, WALLER, P.J., CARLSON, DICKINSON AND RANDOLPH, JJ.,
CONCUR. EASLEY AND GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN
OPINION. DIAZ, J.,NOT PARTICIPATING.



