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1.  InNovember, 1999, Shasco Whalesale Supply, Inc. (Shasco) brought suit in the Chickasaw
County Circuit Court, Hrst Didrict, againg defendantsMilton Nash (Nash), Tommy Turner (Turner), Nagh
Plumbing, Inc. (Nash Plumbing), and A.C.T. Sarvices, Inc. (A.C.T.). to recover adebt of $5,630 owed
for plumbing suppliessold by Shasco, invoiced to A.C.T., recaived by Nash or Nash Plumbing,* but never

paid for. Milton Nash was presdent of Nash Flumbing, and Tommy Turner was president of A.C.T.

1 In hiswritten judgment, the drcuit court judge found thet the goods were ddivered to Milton
Nagh or to a corporation owned or controlled by Milton Nash.



2. A benchtrid washdd onMarch 20, 2001. A.C.T. wasnat represented & trid, dthough Tommy
Turner tegtified. Milton Nash and Nash Plumbing were represented, but neither put on adefense, nor did
Milton Nash gppear during trid to testify. A judgment in the amount of $10,808.45, which induded the
$7,010.15 reflected on Shasco’ saccounting and $3,798.30in attorney’ sfees, out-of -pocket expensesand
interest, wasentered by thedircuit court onMay 7, 2001, againg Milton Nash, Nash Plumbing, Inc., Roto-
Rooter of North Mississippi, Inc., and Nash Services Group, Inc?. No judgment was entered by thedircuit
court againg A.C.T. or its president, Tommy Turner.

3. Althoughthedircuit court judgment did not indude an explanation of thelegd theories upon which
it based itsjudgmert, the judge stated thet he wias of the opinion that Nash had “ used the corporate shield
to manipulate” However, due to the contradictions between Turner’ s tetimony and the documentary
evidence he supplied concerning the relationships between the parties, particularly the corporate entities,
we are unable to dfirm thetrid court onthisbess. Therefore, we hald thet Milton Nash, individudly, and
Nash Sarvices Group (f/k/a Roto-Rooter of North Missssppi) cannat be hed liable, but that based on
equitable estoppd prindples, A.C.T. Savicesishddjointly and severdly lidbled ong with Nash Flumbing,
for the judgment in favor of Shasoco. We dfirm thetrid court in dl other repects

FACTS
1. Thesefacts aretaken from the record and from the uncontested trid testimony of Tommy Turner,

presdent of A.C.T. Sarvices, Inc. and Kenny Scott, president of Shasco, Inc. Milton Nash was the

2 Nether Roto-Rooter of North Mississppi nor Nash Services Group, Inc. were named in
the law quit. Roto-Rooter of North Missssppi changed its name to Nash Services Group, Inc. in May,
1998, per aMarch 31, 1998, amendment to its aticles of incorporation. Tommy Turner isshownin
the State's records as president and Milton Nash as vice president of Nash Services Group, Inc.
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president of a least two corporations, Nash Plumbing, Inc., and Roto-Rooter of North Missssippi, Inc.
According to Turner, these two companies did smilar work, but Nash Plumbing performed the larger,
American Inditute of Architects (AIA), congruction jobs, and Roto-Rooter performed the amdler
resdentid ar conditioning and non-contract jobs.  Together, these companies were sometimes referred
to as the Nash Group or smply “Nash.” Turner tedtified that around September, 1997, Milton Nash
gpproached himwith an offer to purchase A.C.T. Turner testified thet thisasagood fit because Nash had
no sheat metd or ar condiitioning capatility, o subcontracted out this portion of its congtruction jobs, and
A.C.T. had anice sheat metd shop and performed thistype of work. Turner further tedtified that Nash
Fumbing was dso in need of amechanicd license, which Turner could supply; and Nash Plumbing was
inabetter pogition to provide the performance bondsfor thejobs. Inanticipation of abuy-out agreement,
A.CT. Savices, Inc. and Nash Pumbing, Inc. executed a“Management Agreement” 2 in which Milton
Nashwasto manage A.C.T. until Turner and Nash could “ hammer out” aded for Nashto acquire A.C.T.
Turner dso tedtified that he (Turner) had been an absentee owner and was nat familiar with the daily
operationsof A.C.T. Therecord corroboratesthet Turner knew very littleabout the corporatetransactions
with which hewasinvolved.

1.  Accordingto Turner’ stestimony, A.C.T. ceased operation asof December 31, 19974, and “Nadh”

3 Turmer testified that Milton Nash “wrote up” the Management Agreamernt, whichiin
Paragraph 9 sated: “ The parties to this Agreement acknowledge thet this Manegement Agreemeant is
executed in antidipation of the execution of amore detailed acquigtion and merger agreament between
the parties, the objective of which isto increase the market share of [Nash Plumbing, Inc] and [ACT
Savices, Inc]. The provisons of this Management Agreement shdl beinterpreted in light of this
objective”

* Turner tedtified that the lest tax return filed for A.C.T. was a thetime of the acquistion
agreement in March, 1998.



took over dl of A.C.T.'s assats and liahilities as of that date. Turner Sated that it took until March 12,
1998, to work out the agreement for “Nash” to acquire A.C.T.> and during thistime, A.C.T. wasina
trangtion period, with employees working one day for A.C.T. and the next day for Nash Flumbing. The
same day that theacquiStion agreement wasexecuted, aConsulting Agreement was a o executed between
Tommy Turner and thetwo Nash companies, Nash Flumbing and Roto-rooter of North Missssppi, in
which Turner was to be a paid consultant for the Nash companies

6.  Tumerfurthertestified that A.C.T. hed bid andwon severd commerdid ar conditioningjolos which
Nash Plumbing began managing; thet Nash hired supervisors for each job; and with the exception of one
job, Nash Flumbing entirdly contralled the jobs. Turner dso tetified that Milton Nash was managing and
contralling A.C.T. aswell asNash Flumbing and Roto-Rooter (Nash Services Group) and using the assets
and employessof dl companiesto complete the congructionjobsin the names of both Nash Plumbing and
ACT.

7. When thetrid judge questioned Turner about who received payment for the jobs, Turner Sated
that Nash recaived the payments and wasin control of al money paid toward the A.C.T. contracts. When
asked how the jobs were handied, Turner testified about one job, the ICC Building in Fulton, which was
anA.C.T. contract, sating “[i]t was 100 percent totaly handled by Nash. Wenever got any checks, never

did any work. I'm surealot of these materids went onthat job.” Nash did not testify in hisown defense,

> For reasons nat explained, the document thet Turner offered in support of histestimony thet
“Nadh” took over A.C.T. made no referenceto A.C.T. or to Nash Flumbing or Roto-Rooter of North
Missssppi, but ingtead was an agreement between Turner and a“Missssippi corporation” named
A.C.T./Roto-Rooter. Thereisno evidence that A.C.T./Roto-Rooter has ever exided asaMissssppi
corporation.



nor in defense of Nash Plumbing, and no evidence was presented to digpute thisdam.
18.  Shasoo president Kenny Scott testified that Shasco opened the A.C.T. account in the latter part
of 1997.He dsaed that invoices sent to A.C.T. in December, 1997 and January, 1998, were paid by
A.C.T. Invoicesdated February through April 1998 were left unpaid. Scott tetified thet his employee
went to A.C.T. to find out why the invoiceswerenat being pad, wastold that Nash Plumbing was buying
out A.C.T., and was directed to Nash Plumbing for collection of the debt®. Scott then persondly visited
Milton Nash in early July, 1998, & the Nash Flumbing office after cdling severd times with no response
Thetrid record supports Soott’ s contentions that Milton Nash admitted to him during this meeting thet the
debt beonged to Nash Plumbing and that Nash not only promised to pay for any maerid or supplies
ordered by A.C.T. but dso gave Scott a check drawvn on the Nash Plumbing account in the amount of
$3,653.19 for saven invoices with dates in February and March of 1998. The invoices were for sheet
metal materid and supplies ordered on the A.C.T. account. According to Scott, Nash then told Scott he
would “have some more money in acouple of weeks”
19.  Thetrid testimony supportsthe circuit court’ sfinding that Shasco supplied shest metd and other
maeidsto A.C.T.; the maerids were being used on jobs managed and contralled by Nash Flumbing;
Nash Plumbing was being pad directly for the jobs;, and no money was going back into A.C.T., or to
Shasco to pay for the supplies.

ANALYSS

110. A drcuit court judge Stting without a jury is accorded deference with regard to his findings on

® Nash Plumbing gpplied for credit with Shasco on April 28, 1998, but was rejected by Shasco
due to poor credit references.



gpped aslong as his findings are supported by substantia, credible, and reasonable evidence. Puckett
v. Stuckey, 633 S0.2d 978, 982 (Miss. 1993). However, wereview the drcuit court'slegd condusons
denovo. Bank of Miss. v. S. Mem'l Park, Inc., 677 So.2d 186, 191 (Miss. 1996).
1. Liability of Nash Plumbing for the Shasco debt.

11. Nashaguestha thetrid court ered in avarding ajudgment againg Nash Flumbing for payment
of the Shasco dett because the debt wasliged inthe name of A.C.T., and because Nash Plumbing's credit
goplication had been rgected by Shasco. Nash further arguestheat if any entity actudly took over A.C.T.,
it was Nash Sarvices Group, and that Shasco sued the wrong company. Nash supplied no documentation
to show which entity took over A.C.T., and the documentation supplied by Turner showed it was a
company by the name of A.C.T./Roto-Roater. Regardless of which entity legdly assumed the assetsand

ligbiliiesof A.C.T., Nash Flumbing isthe one company that benefitted from A.C.T.’ sasts induding the
products purchased from Shasoo. 1t used these assets on its larger “Nash Plumbing” managed jobs, and

was pad for these jobs. There was no testimony or evidence presented thet disputesthis

7112. It ds0 gopears that Shasoo's efforts to obtain information aoout which entity took over A.C.T.

were subverted. Shasco filed adiscovery request for Nashto produce any document thet was signed by
Milton Nash or Nash Plumhbing, with A.C.T. and Tommy Turner, or ether of them, during the period of
time of January through July, 1998, which was answered by Nash with theword “None” There aretwo

documentsin the record Signed by both Tommy Turner and Milton Nash, one signed by Milton Nash as
presdent of Nash Plumbing, during the specified period, so this gopearsto be ablatant misrepresentation
meade by Nash and Nash Plumbing to Shasco.  Based on the representations made by Nash and Turner,

including paragrgph 9 of the Management Agreement, and from the way that Nash and Turner were
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conducting business, it would be unressonable for Shasco to bdieve that some company other than Nash
Plumbing acquired A.C.T., if A.C.T. had been acquired.
113. Thereisaufficdent evidenceavailableto support thetrid court’ sruling that Nash Flumbingwaslicble
for the Shasco debt. Although A.C.T. and Nash were negotiating on sometype of acquistion agreament,
and Turner testified that A.C.T. ceased doing business on 12/31/97, Shasco was not made avare of this
until severd months later, after the supplies had been ddivered in the name of A.C.T. Shasco rgected
Nash Flumbing’ srequest for credit, so arguably would not have supplied Nash Flumbing with the materias
on credit. Based on equitable estoppd principles, the circuit court was correct.
14. Equitable estoppe requiresthet there be 1) abdief and reliance on arepresentation or omisson,
2) achangein position asaresult of therepresentation; and 3) detriment or prejudice caused by the change
of pogtion. In re City of Southaven, 864 So.2d 912, 917 (Miss. 2003). Therefore, based on
omissons by A.C.T. and Nash Plumbing, Shasco made a change in position by supplying, on credit,
maeridsto acompany which it would not have supplied materiasto otherwise. Thefact that Shasco has
never been paid for these materids and has been forced to bring suit is an obvious detriment to Shasco.
f15.  Additiondly, Nash Flumbing used and benfitted fromthe A.C.T. assets induding thelineof creit
edtablished with Shasoo and the supplies ddivered to the companies. Nash admitted to Shasco' spresident
that the debt belonged to Nash Plumbing and mede a partid payment for same. Nash Flumbing may not
now equitably disdam the rdaionship thet he represented having with A.C.T. in order to shidd himsdf
from liability.

2. Liability of Milton Nash, individually, for the Shasco debt.
16. Thetrid court found Milton Nash persondly liable, indicating that Nash was manipulaing the
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corporaions for his benefit and to Shasoo’ s detriment. The evidence presented & trid could reasonably
leed to the condusion that: Nash was contralling dl the corporate entitiesinval ved; hewas not forthcoming
to anyone about the actud corporate dedings that were going on; heled Turner and othersto bdlieve that
A.C.T. was being acquired by Nash Plumbing; he secured the benefit from the use of Shasco's products
without the intention to pay for them; and sulbsequently hid behind the dubious corporate agreementsthat
he was indrumentd in preparing in order to avoid liability. Neverthdess Shasco dearly faled to make
auffidently particularized dlegations demongrating the gpplicahlity of theveil pierding doctrineto thefacts
of thecase. See N. Am. Plastics, Inc., v. I nland Shoe Mfg. Co., 592 F. Supp. 875, 879 (N.D. Miss.
1984). Shaso falled to plead that the court should pierce the corporate vel of ather corporation.
Additiondly, Shasoo provides no case law for the propogtion that Milton Nash or Tommy Turner, as
individuds should be hdd liable for the debot of any corporation under any other theory.

17. A fundamentd principle of corporate law is that shareholders are nat ligble for the obligations of
the corporation. Robert B. Thompson, Piercing the Corporate Veil: An Empirical Sudy, 76
Corndl L. Rev. 1036, 1039 (1991). Courtsdo not teke piercing of the corporate vell lightly because of
the chilling effect it has on corporate risk-taking. Highway Dev. Co. v. Miss. State Highway
Comm’ n, 343 S0.2d 477, 480 (Miss. 1977). Therecord before us holds too many unknowns and too
meny contradictions for this Court to uphold the piercing of the Nash Plumbing corporate vel to hold

Milton Nash persondly ligble



3. Liability of Roto-Rooter of North Mississippi, now Nash Services Group,

for the Shasco debt.
118. Itisdear tha because Roto-Rooter of North Missssppi, f/k/a Nash Services Group, was not
served with process and was not named in thissuit, it cannot behdld ligble. Paepcke-Leicht Lumber
Co. v. Savage, 137 Miss. 11, 101 So. 709, 711 (1924). 4. Liability of A.C.T. for the Shasco
debt.
119.  Although Turner tetified that A.C.T. was acquired by “Nagh” and A.C.T. ceasad doing business
asof 12/31/97, it was not dissolved as a corporate entity until March 9, 2001. Asdiscussed ealier, the
evidence submitted during thetrid doesnot support the daim that therewasamerger between A.C.T. and
any Nash entity. Had an actud merger taken place, A.C.T. would have had the obligation to pay its
creditors out of the proceeds of the stock that was exchanged with A.C.T. for its assats, prior to the
proceeds being digtributed to any stockholders, and the corporation being dissolved. Therewasno dispute
thet adebt was due or about the amount of theinitid debt, and A.C.T. declined to defend itsdlf a trid, or
in this goped. Thetrid judge should not have assumed that A.C.T. was defunct, so thet it could not have
been hdld liable for its debts. We hold A.C.T. Savices Inc. jointly and severdly liable with Nash
Pumbing, Inc., for the judgment in favor of Shasco.

CONCLUSION

120.  For the reasons set forth above, we dfirm the trid court with regard to the ligbility of Nash
Aumbing, but reverseand render with regard to thelibility of Milton Nagh, individudly, and Nash Sarvices
Group (f/k/a Roto-Rooter). We dso reverse the trid court and render judgment here that A.C.T. is

additiondly ligble to Shasoo for the judgmentt.



121. AFFIRMED IN PART; REVERSED AND RENDERED IN PART.

SMITH, CJ.,, WALLER, P.J., CARLSON, DICKINSON AND RANDOLPH, JJ.,
CONCUR. EASLEY, J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION.
GRAVES, J., CONCURS IN PART AND DISSENTSIN PART WITHOUT SEPARATE
WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.
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