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COBB, PRESIDING JUSTICE, FOR THE COURT:

1. Blayde Graysonwasconvicted in the George County Circuit Court of the crime of capital murder

during the commisson of a burglary and sentenced to deeth. Grayson's conviction and sentence were



afirmed by this Court in Grayson v. State, 806 So.2d 241 (Miss. 2001), cert. denied, 537 U.S. 973,
123 S.Ct. 466, 154 L. Ed. 2d 329 (2002).

2. Now propaly before this Court are Grayson's Peition for Pos-Conviction Reief anda
subssquent Supplement/Amendment to Petition for Pogt Conviction Rdief. The Satefiled itsresponsein
oppogitionto the petition and the supplementa amendment, arguing that theamended petitionwasfiled after
the gatute of limitations had run, that al issuesraised in the amended petition could have been raised prior
to the expiration of the gatute of limitations and thus are nat properly before this Court. By order entered
onMarch 6, 2003, this Court dlowed Grayson to supplement hispetition for post-convictionrdief andthe
supplement/amendment wasfiled as areduilt.

18.  Grayson'sinitid petition, filed hestily to comport with thisCourt’ srulingin Puckett v. State, 834
S0. 2d 676 (Miss 2002), assarted Six grounds for pog-conviction rdief: (1) purposeful unlawful dday in
filingformal chargesto obtain uncounsded confesson; (2) uncondtitutionally defectivejury ingructions (3)
sentence of degth is condtitutiondly defective; (4) denid of right to effective counsd; (5) disproportionate
sentence; and (6) cumuldive eror. In Grayson's supplementa amendment, he assarts Six additiond
groundsfor rdief, someof whichareduplicative: (7) ineffectiveassstance of counsd; (8) sentencing verdict
falsto reflect aggravating factors beyond areasonable doubt; (9) death sentence cannot be meted out until
time has been sarved for other offenses committed prior to the capital murder; (10) aggraveting factorsnot
induded in theindictment; (11) the“avoiding lanvful arrest” aggravator was ingpproprigtein this case and
it was fundamentd error to present to the sentencing jury; and (12) jury’ s condderaion of pecuniary gain
and burgary as aggravatorsis eror.  Procedurdly and on the merits, we find no error which warrants
pos-conviction rdlief for Grayson.

FACTS



4. Aful redtaion of thefacts of thiscaseisfoundin this Court'sopinion on direct goped. Grayson

v. State, 806 S0.2d 241 (Miss. 2001). In summary, Grayson was arrested for the stabbing deeth of a
Seventy-aght year old woman onMay 5, 1996. At thet time, Grayson was afugitive from justice, having
waked away for a reditution center in Jackson County severd months earlier. Basad on information
obtained during interviews of the victim’s neighbors, Grayson was located in Horida, where he was dso
wanted by Horidalaw enforcement offiddsin connection with several armed robberies during the same

month as the Missssppi murder. On May 17, 1996, the Escambia County, Horida, sheriff contacted
Seiff George Miller, of George County, Missssppi, and informed Miller thet Grayson was in custody
thereand“wantingtotak withus” Sheriff Miller andthreeother law enforcement officarsdroveto Horida
thet afternoon, arriving latein the night. Upon arrivd, Sheriff Miller begeninterviewing Grayson, after he
dgned awaver of hisMirandarights A short timeinto theinterview, Grayson said that hewould rather
not talk anymoreuntil hetaked to hislavyer. Sheriff Miller explained thet thereason they came down was
becausethey weretold that Grayson wanted to talk to them, towhich Grayson replied that he* didn’t meen
to bring you fdlows dl the way down herefor nothing . . .but | need to tak to my lawyer aboout this-this
isagtuaion.” The sheiff then asked Grayson “you have not been in George County, is thet correct?
Graysonsad “no, 9r” and the sheriff asked “Have you got witnesses to that, is thet correct?..to which
Graysonresponded “yes, gr.”  Sheriff Miller bascaly conceded thet Grayson hed asked for alawyer four

timesin goproximetdy four minutes before the interview ended.

B.  Graysonwastrangported back to George County that samenight. Four dayslater, Grayson asked
to goeek with Sheriff Miller, & which time he gave a datement admitting thet he was at the scene of the

crime but thet hedid nat rob or kill the victim, and naming the man who did thekilling. Two daysafter th,



Grayson gave another statement, and agreed to take a polygraph test, which was done the next day.
Grayson then admitted that he hed killed the victim and |ater repested his confession on videotape.
ANALYSS

|. Did thedelay in filing of a formal charge against Grayson violate his

right to counsel and result in the State obtaining an un-counseled

confession?
6.  Grayson aguestha the Sate ddayed thefiling of formd charges againg him for the purpose of
extracting a confesson from him, in violation of his condtitutiond rights. He contends thet because the
confessionshould not have been admitted into evidence during histrid, hisconviction and sentence should
bevecated. The Staterespondsthat thisdam isbarred by the doctrine of resjudicataand isproceduraly
barred from rdlitigation by Miss. Code Ann. § 99-39-21(3). We agree.
7.  Graysonmedevirtudly identicd argumentsduring thetrid court'shearing of hismation to suppress
his datements. He dso madethe sameargumentson direct gpped, in which this Court found thet the "trid
court'srefusd to suppressthe statement wasnot manifest error.”" Grayson, 806 So.2d at 249. Moreover,
this issue was one of two made in Grayson's petition for writ of catiorari filed with the United States
Supreme Court, which was denied. See Grayson v. Mississippi, 537 U. S. 973 (2002).
18.  "Rephraang direct goped issuesfor pogt-conviction purposes will not defeet the procedurd bar
of res judicata. The Petitioner carries the burden of demondrating thet his daim is not procedurdly
barred.” Jackson v. State, 860 So.2d 653, 660-61 (Miss. 2003) (quoting L ockett v. State, 614 So.2d
833, 893 (Miss. 1992) (citations omitted)). Thisissueis procedurdly barred and without merit.

[l.and I11. WereGrayson’srightsviolated by theimposition of a sentence

of death based on jury instructionswhich wer e constitutionally defective
in light of Tison v. Arizona?



9.  Grayson argues that Missssippi's degth pendty Satutes are unconditutiond in thet applying the
degth pendty to dl defendants who are guilty of fdony murder ignores the mentad date and rddive
culpability of the defendant, and thus the degth pendlty is imposed in an unreasonable and inconggent
meanner. Hefurther contendsthet thejury indructionsusad in histria and sentencing violated hisEighthand
Fourteenth Amendment rights and were contrary to the holdingsinEnmund v. Florida, 458 U.S. 782,
102 S.Ct. 3368, 73 L. Ed. 2d 1140 (1982), and Tison v. Arizona, 481 U.S. 137, 107 S.Ct. 1676, 95
L. Ed. 2d 127 (1987).

110. Graysonaganrased thesameargumentsondirect goped. ThisCourt hed that Miss Code Ann.
§97-3-19(e), the portion of Missssppi's death pendty Satute which provides for the gpplication of the
gautetodl defendantswho arequilty of feony murder, isconditutiond. Grayson, 806 So.2d at 251-52.
This Court further held that Miss. Code Ann. 8§ 99-19-10, which provides thet ajury is to determine
punishmeant in capitd cases, and lids the aggravating and mitigating drcumdances which are to be
conddered, isconditutiond. Grayson, 806 So.2d at 252. See also Stevens v. State, 867 So.2d 219,
223 (Miss 2003). Accordingly, this issue is procedurdly barred from condderaion and cannot be
rditigated in a pog-conviction collaterd rdief action. 1d.; Miss. Code Ann. 8 99-39-21(3).

11.  Notwithsandingtheprocedura bar, therecord reved sthat thisissueisa so without merit. Inorder
to return a death sentence, the jury must find, beyond areasonable doutbt, a least one of theintent factors
contained in Miss. Code Ann. 8 99-19-101(7). In the present matter, the jury found al four factors
beyond areasonable doult, induding that Grayson "intended the killing of Minnie Smith take place™ In
his presant arguments, Grayson completely ignoresthet finding. The jury'sfinding thet Grayson intended
to kill Minnie Smithissuffiaent under both Enmund and Tison." See Walker v. State, 863 So.2d 25,

26 (Miss. 2003).



12

Wiggins v. Smith, 539 U.S. 510, 123 S.Ct. 2527, 2535, 156 L. Ed. 2d 471 (2003); Simmons .
State, 869 S0.2d 995, 1000-01 (Miss. 2004); Stringer v. State, 454 S0.2d468, 476-77 (Miss. 1984).
113.
thet histrid counsd: (g) falled to adequatdly investigate mitigation factorsand interview potentia mitigation
witnesses; (b) did not submit physica evidence for DNA andysis; (c) failed to follow the procedures for
obtaining a change of venue and his performance &t the hearing was deficient; and (d) should have
requested a continuance upon the denid of the motion for change of venue, and falure to do o was
ineffective assstance of counsd. Grayson then assarts that counsdas performance was S0 deficient thet

Grayson suffered prgudice and, but for those deficendies, it islikely that the outcome would have been

IV.and VII. WasGrayson denied his Sixth Amendment right to effective
assistance of counsel within the meaning of Strickland v. Washington?

Ineffective assgance of counsd daims are governed by the fallowing principles

An ineffective assgance daim has two components A petitioner must show thet
counsd's performance was deficient, and that the defidency prgudiced the defense
Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052 (1984). To
edablish deficient performance, a petitioner must demondrate that counsd's
representation “fell below an objective sandard of reasonableness” 1d., a 688. We
have dedined to articulate spedific guiddines for gopropriate atorney conduct and
ingteed have emphasized that [ t]he proper meesure of atorney performance remans
amply reesonableness under prevaling professond norms” 1d.

Grayson arguesthet his trid counsds performance was defidient in four arees! Grayson argues

different.

a) failureto investigate and present mitigating evidence

! Although Grayson's petition only refersto "counsd," Grayson was actually represented by
two attorneys during histrid: David M. Ishee of Pascagoulawas lead counsd and William T. Bailey,

Sr. of Lucedde was co-counsel. David Ishee aso represented Grayson in his direct appedl.
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14. Grayson argues thet during the sentencing phase, counsd only cdled Grayson's mother and

grandmother to testify. Heassartsthat if counsd had conducted an adequiate investigetion, counsd would

have found an aundance of mitigating evidence, which if presented to the jury, would have led to a
different outcome. Grayson paints specificaly to the available, but unused, mitigating evidence tesimony

of Dr. Roy W. Ded, aconaulting psychiarist. Grayson contendsthat his"family background, mentd hedth
higory, medicd higory, and numerous other aress rdevant to mitigation should have been thoroughly

investigated" by counsd and failure to do so amounted to ineffective assstance of counsd.

115.  Therecord revedsthat Graysoningructed hiscounsd not to opposethe degth pendty, intheevent

of aquilty verdict. After the State rested during the guilt phase of thetrid, counsdl announced Grayson's
wishestothetrid court, outsdethe presence of thejury. Thefallowing colloquy ishdpful in understanding
what trangoired in the trid court:

BY MR. ISHEE: At thistime, Your Honor, before we go any further, snceit isonly
about twenty-five minutes to five, we had discussed this metter in chambersearlier. In
fact, weve discussed it severd times during the week. Mr. Grayson hasinformed me
thet if in fact this matter -- heis convicted during the sentencing phase tomorrow, he hes
ingructed methat | am not to fight the deeth pendlty during the sentence phase. Given
the choice between desth or life without possibility of parole, it is his option to choose
the death pendty. And he does not want meto interferein any way inthet. Mr.
Grayson has told me thet several months ago and he has continued thet position
throughout my representation of him Quite frankly, | thought prior to trid thet he
would change hismind. Oncethetrid began, he ill maintained this podtion. | spoke
with Y our Honor about this We had a conference in chambers about it. And the
metter has dill continued on. As of the bregk alittle while ago, Mr. Bailey and | took
Mr. Grayson and his mother into this room just off the courtroom, we discussad this
metter & length. We explained dl of his options for goped. Weexplaned dl the
optionsand al the possihilitiesfor the outcome of ajury verdict. He has il informed
usthat itshiswish tha if heis convicted in the sentencing phase that we areto do
nothing. Excuse me - if heis convicted in the guilt phese, we are to do nathing in the
sentending phase in the way of defending the degth pendty. And he wishes to request

the jury to impose the death pendty.




BY MR. HARKEY [District Attorney]: I'm not sure of exactly the extent of the
commeand of Mr. Grayson to hisatorneys. Would it indude nat putting witnesses on,
presenting no tesimony in mitigation of sentence; and, <o, would it indude argument
of counsd, prohibiting his counsd from arguing oneway or another?

BY MR. ISHEE: Your Honor, | have never even heard of something like this
heppening. I've talked to severd other atorneys who have done more -- many more
desth pendlty casesthen | have They have not heard of anything likethis And | think
thet, asfar asthat goes I'll haveto discussthat with Mr. Grayson asit progresses. I'm
not going to just take thisfor granted. Thisis something that 1I'm going to have to take
onedep a atime asfar aswha heisgoing to dlow meto do at the sentencing sage of
thetrid, if infact it goesthet far. But | would ask the Court to congder at leest having
another atorney confer with him tonight, to make sure that he does understand
everything that 1've explained to him and make surethat | and Mr. Bailey have nat been
derdict in our duties

BY MR. HARKEY: The State has no objection, if thet's whet they are asking for.
(emphedsadded). The trid court and the attorneys then discussad the psychiatric report prepared for
defense counsd by Dr. Roy W. Ded, and it was marked asan exhibit. Thetrid court questioned Grayson
regarding his decison, and Grayson confirmed everything counsd had dated.  The trid court dso asked
Grayson'sfamily if they bdieved he undergood theramificationsof hisdecison, andthey saidhedid. The
trid court gppointed independent counsd, Robert Shepard, to confer with Grayson regarding his waiver
of adefenseto the death pendlty and recessad thetrid until thefdllowing morning. Thefallowing morming,
ater conferring with his mother, grandparents and Shepard, Grayson announced in chambersthat he had
a change of heart and wanted to fight the death pendty. That day, the defense rested, the jury was
indructed, heard dosing arguments, and returned a verdict finding Grayson guilty of capitd murder.

116.  Thenext morning additiona discusson occurred regarding Grayson'sdecisonto dlow hiscounsd
to cdl only Grayson'smaother and grandmather and make adosng argument in mitigation. Counsd 1shee

advisad the judge, in the presence of Grayson, thet he would not put Grayson on the stland during the



sentencing phase, but rather would cdll only Grayson’ smaother and grandmother. Hisstated reasonfor thet
decison wasthet

| think if | attempted to have him do o, then he would probably make very incriminating

datements in front of the jury which would probably tend to cause them to impose the

death pendlty. Infadt, itsmy bdief he may even ask thejury for the degth pendity if | put

himonthewitnesssand. I'veinformed him of dl of thisand he'sinformed methet hedoes

not wish to tedify. But hewill dlow meto go forward with adefense
The judge then confirmed with Grayson thet he agreed with what his attorney hed just said.  Grayson's
mother and grandmoather tetified during the sentencing portion of thetrid. They both described Grayson's
family background and the difficulties of hischildhood, induding physicd abuseby asepfather. They both
discussed his mentd hedth higtory, induding a long bettle with drug addiction, and his medicd hisory.
They ds0 both described him as anontvidlent person, who cared about the victim and would never hurt
her.
17.  Grayson'scurrent algument thet hiscounsds performancewas deficient becausethey faledto cdll
any mitigation witnesses other than Grayson's mother and grandmather rings hollow.  In response, the
Sete points out thet counsdl did al thet they could, within thelimitations placed on them by Grayson. The
State further assartsthat because counsd acted in accord with Grayson'singructionswhich were contrary
to advice of counsd, ther peformance was not defident. Evidence regarding Grayson's “family
beckground, mentd hedth higory, medicd higtory, and numerous other aresrdevant to mitigation” wes,
in fact, presented during the sentencing trid during the testimony of both Grayson's mother and
grandmather.
718. Inevduaing avirtualy identicd ineffective assstance of counsd daim, the Fifth Circuit held thet
counsd isnat ineffective for faling to present any evidence at the punishment phase, pursuant to hisdient's

indructions, prodaming thet “‘[M]eaningful discusson with one's dient’ is one of the ‘ cornerstones of



effedtive asssance of counsd’” Clark v. Johnson, 227 F.3d 273, 283-84 (5th. Cir. 2000) (quating
Martinv. Maggio, 711 F.2d 1273, 1280 (5th Cir. 1983)). See al so Dowthitt v. Johnson, 230 F.3d
733 (5th Cir. 2000) (another Texas degth pendty case in which the Ffth Circuit reached the same
conclusion, dating that “[b]y no measure can ... [the defendant] block hislawyer'sefforts and later daim
the resuliting performance was condtitutiondly defident.”).

119. Therecord in this matter is dear. Grayson was thoroughly advised by his two defense counsd,
thetrid court, and by independent counsd, Mr. Shepard, of the consequences of hisdecison. Grayson
blocked his counsdls efforts and cannot not daim defident peformance. Dowthitt, 230 F.3d at 748;
Clark, 227 F.3d a 284. See also Williamsv. State, 722 So0.2d 447, 450 (Miss. 1998).

120. Grayson additiondly argues that counsd was ineffective in falling to peform an adequate
investigation, pursuant toWiggins v. Smith, 539U.S.510. Grayson hasfailedto present any information
regarding the extent of the investigation actually conducted by counsd, or what, if anything, an "adeguate’
investigation would have reveded. Grayson falls to indude afidavits from his defense counsd regarding
the extent of thar investigation.> Grayson does indude afidavits fromseverd family members however,
none of them date that counsdl never questioned them.  This caseis dearly diginguishable from the facts
iINWiggins. Wigginssbackground can only be described ashorrific. Hewassarved, neglected, beaten,
abused, and rgped for most of hischildhood, and he had adiminished mentd cgpadity. Despitedl of that,
Wiggns had no crimind higtory prior to the murder. Wiggins, 123 S.Ct. a 2533, 2537. From the

afidavits submitted by Grayson, his family lived with his Sepfather, whose disaipline was "excessve” for

The record includes numerous references by counsd to conversations they had with Dr. Dedl,
various family members, and their efforts to prove that Jason Kilpatrick was actudly the murderer.
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severd years He dso battled drug addiction Snce adolescence. Grayson dso had severd convictions,
induding & leest one armed rabbery, which was reduced in a plea bargain.
121.  We condudethat Grayson"hasnot submitted sufficient evidence of abreach of the duty of counsd
to investigate and present mitigation evidence as destribed by the United States Supreme Court in
Wigginsv. Smith." Simmons, 869 So.2d at 1004. We further condude that counsds performance
was hot deficent pursuant to Strickland v. Washington, 466 U.S. a 688, 104 S.Ct. at 2064-65.

b) failureto conduct DNA testing
22. Grayson next assartsthet counsd wasineffective because they did not submit blood ssmplesand
the fingernall scrapings of the victim for DNA andyss. In his datements to law enforcement, Grayson
implicated Jason Kilpatrick as the murderer. Grayson contends that had DNA testing been performed,
it "might very well have linked Kilpatrick to the crime scene” The State argues thet it was sound trid
drategy not to have DNA testing done. In hissatementsto police, Grayson admitsto baing a thevictim's
home with Kilpatrick a thetime of thearime. Even if DNA andyssreveded Kilpatrick'sinvolvemert, it
would not prove Grayson'sinnocence. Additiondly, pointing the finger a Kilpatrick, who was not cdled
during trid, was one of the main defense drategies By conducting DNA testing it may have removed the
"empty char" defense counsd waas trying to fill with Kilpeatrick.
123.  Grayson has not shown that counsds failure to conduct DNA testing was deficient performance.
Strickland, 466 U.S. a 688, 104 S.Ct. a 2064-54. Additiondly, Grayson has not demondrated a
reasonable probahility thet the results of the guilt or sentenaing phase of thetrid would have been different

hed DNA tedingbeendone. Walker v. State, 863 So.2d a 12-13 (citing Mohr v. State, 584 So.2d

11



426, 430 (Miss. 1991)).2 Accordingly, Grayson cannot show prejudice. Strickland, 466 U.S. at 694,
104 SCt. a 20684

¢) motion for change of venue
24. Graysonarguesthat hiscounsd faled to follow the proceduresfor obtaining achange of venueand
thustheir performance a the hearing was ddfident. The procedures for obtaining a change of venue are
st forth in Miss. Code Ann. § 99-15-35, which dates,

On satidfactory showing, inwriting, sworn to by the prisoner, madeto the court, or tothe

judge thereof in vacation, supported by theaffidavitsof two or more credible persons that,

by reason of prgudgment of the case, or grudge or ill will to the defendant in the public

mind, he cannat have afar and impartid trid in the county where the offense is charged

to have been committed, the crcuit court, or thejudge thereof in vacation, may changethe

venuein ay aimind case to a convenient county, upon such terms, asto the codsin the

case, asmay be proper.
Grayson argues that his counsds fallure to submit any afidavits and thar submisson of only four
newspaper artidescondituted condtitutiond ineffectiveassganceof counsd. Grayson assartsthat counsd
falled to adequatdy presant evidence during the hearing on the mation and theresuiting denid of themation

prejudioed him.

3In LaFeversv. Gibson, 182 F.3d 705, 722 (10th Cir. 1999), the petitioner argued that his
counsd was ineffective for faling to request DNA testing. The Tenth Circuit noted that, despite
petitioner's assartions, the DNA testing could not prove that he was not at the crime scene or that he
was not involved in the murder. At mogt it could prove that he was not the one who bled in the house.

4 In its response, the State points out that post-conviction counseal has not requested DNA
testing be done and does not contend that it has been conducted and it exonerates Grayson. In his
reply, Grayson "request[s] that test samples of tissue, fluid or other potentiad DNA bearing evidencein
the hands of the State be made available to Grayson for examination testing by an independent
laboratory. Grayson further requests funds be made available for such examination and testing.”
Grayson's request will not be consider asit is not properly before this Court. M.R.A.P. 22 provides
the procedure for requesting expenses such asthis. If Grayson wants the funds for such examination
and teting, he should file a proper motion pursuant to M.R.A.P. 22.

12



125. The Sate correctly argues that the underlying merits of adam rdating to the denid of the mation
for change of venue were addressed in Grayson's direct agpped and were found to be without merit.
Grayson, 806 So.2d a 250-51. "If the meritsof the underlying issue have been consdered and rejected
ondirect goped, then the [ petitioner] cannot show deficiency or prgudicein counsd[g' performancewith
regard to thet issue” Wiley v. State, 750 So.2d 1193, 1200 (Miss. 1999).

126. Addtiondly, Grayson's arguments are completdy without merit. Therecord revedstheat counsd
canvased the community, but no onewould agree to Sgn an dfidavit to support the maotion for change of
venue. Counsd entered into evidence four newspaper artidesregarding the murder and Grayson'sarres.
The prasscution agread to walve the requirements of § 99-15-35 and presented ten witnesseswho were
randomly sdected from thejury poal. Thewitnessesdl sated thet naither the prasecution nor the defense
hed communicated with them regarding the purpose of their testimony. A few of thewitnessestedtified thet
they knew ather Grayson or thevictim. However, dl except onetedtified thet they beieved Grayson could
get afar trid in George County. Fndly, Grayson falled to attach affidavits of people daiming they would
have helped with the mation and he has nat presented any proof that there was available evidence or
testimony not admitted by defense counsd during the hearing. Grayson hasfaled to show thet counsdls
performance was deficient, or that hewas prgudiced. Strickland 466 U.S. at 687, 104 S.Ct. at 2064.

d) failuretorequest continuance

127.  Grayson argues that upon the denid of the motion for change of venue, counsd should have
requested a continuance and fallure to do so was ingffective asssance of counsd. Grayson assarts that
without acontinuance, "[t]herewas no way to meaningfully assesstheeffect of the pre-trid publicity or any

way to effectivdy rebut the tetimony of the Sate witnesses thet offered evidence a the evidentiary

13



hearing.'® However, Grayson hasfalled to even dlege that there was any publidity in addition to the four
newspaper atides submitted during the heering. The record revedls that the heering on the mation for
change of venue was hdd on March 24, 1997. Thefour atideswere dl dated a least ten months prior
to thet and the trid did not begin until August 4, 1997. Again, Grayson falls to show that counsdls
performance was ddfident. Strickland, 466 U.S. at 688, 104 S.Ct. at 2065.

V. Isthesentencerendered against Grayson disproportionate and
unconstitutional ?

128. Grayson once again argues that he should be granted a new trid, or new sentencing hearing
because the desth pendty vidlaes his Eighth Amendment rights, and is disoroportionate, bassd on much
the same argument as st forth inissues 11 and 1 supra: namdly, thet the deeth pendty for felony murder
ignoresthementa dateand relaive culpatility of the defendant, and thet others, convicted of murder during
the commission of burglary or armed robbery have been sentenced to life in prison.

129. The Sate correctly points out thet this issue was decided on direct gpped agang Grayson.
Grayson, 806 So.2d a 255. This Court noted the heinous nature of the crime and pedificaly hed thet
the "impogtion of the degth pendty on Blayde Grayson is neither excessve nor disproportionete in
comparison to his aime” 1d. This dam is procedurdly barred and cannot be rditigated on pog-
convictionreview. Miss CodeAnn. §99-39-21(3); Walker v. State, 863 So.2d a 28-29 (citingWiley
v. State, 750 So.2d at 1200; Foster v. State, 687 So0.2d 1124 (Miss. 1996); Wiley v. State, 517

$S0.2d 1373, 1377 (Miss. 1987)). Inadditionto the procedura bar, the United States Supreme Court and

®"The record reflects, however, that only one juror (who knew the victim persondly) believed
that Grayson would be unable to get afair trid while another admitted to hearing pro-death pendty
comments in connection with the case. Mogt of the witnesses were unable to recall details of the crime,
and none were able to recall Sgnificant details of any media coverage of the crime.” Grayson, 806
So.2d at 250-51.
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this Court have found this argument to be without merit. McCleskey v. Kemp, 481 U.S. 279, 306-07,
107 S.Ct. 1756, 95 L. Ed. 2d 262 (1987); Walker, 863 So.2d at 28-30.

VIIl. Isthesentencingjury verdict fatally flawed becausetheaggravating
factor swerenot found beyond a reasonable doubt?

130. Grayson assarts that the jury's verdict in the sentencing phese did not Sate thet the aggravators
were found beyond areasonable doubt, and thet it did not say that the sentence of deeth wasaunanimous
decison. Grayson arguesthat his sentence should be commuted to lifein prison or heshould receiveanew
sentencing trid dueto the jury’simproper and inedequate verdict.

181.  Thehandwritten jury verdict reeds asfollows:

We, the jury, unanimoudy find the evidence beyond areasonable doubt thet the
fallowing facts exiged & the time of the commission of the capitd murder:
(1) Thet the Defendant actudly killed Minnie Smith
(2) Thet the Defendant attempted to kill Minnie Smith
(3) Thet the Defendant intended the killing of Minnie Smith take place
(4) That the Defendant contemplated thet lethd force would be used.

Next, we, the jury, unenimoudy find thet the aggravating drcumgtances of:
(1) the capitd offense was committed for pecuniary gain during the course of a
burgay.
(2) the capitd offense was espedidly heinous arocious, or crud
(3) the capitd offense was committed by a person under sentence of imprisonment
(4) the capitd offense was committed for the purpase of avoiding or preventing alanful
ares.

are Uffident to impose the deeth pendty and thet there are insuffident mitigating
crcumdances to outweigh the aggraveting drcumatances and we further find thet the
Defendant should suffer death.

g Jary D. Hudson
FOREMAN OF THE JURY

Additiondly, the record revedsthat the jury wasingructed regarding the burden of proof required to find

an aggravating drcumdance. Jury indruction S-2A daes, in pertinent part:
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Congder only the fallowing dements of aggravation in determining whether the
Oesth pendty should be imposad:

(1) Whether the capitd offense was committed for pecuniary gain during the course of a
burgary;

(2) Whether the capitd offense was espedidly heinous, arodous, or crud;

(3) Whether the capitd offense was committed by a person under sentence of
imprisonment;

(4) Whether the capitd offense was committed for the purpose of avoiding or
preventing alawful ares.

Y ou mugt find, beyond a reasonable doubt, that one or more of the preceding
agoravaing drcumdances exiged in this case to return the degth pendty. If none of
these aggravaing drcumgtances are found to exig, the death pendty may not be
imposed, and you shdl write the following verdict on asheat of paper:

132. TheSaefirs arguesthat thisissue is procedurdly barred becauseit was not raised a trid or on
direct goped. Miss Code Ann. 8§ 99-39-21(1); Holland v. State, 705 So.2d 307, 352 (Miss. 1997)
(same dam barred from congderation); Foster, 687 So.2d at 1139-40. Without walving thet objection,
the State argues that this Court has addressad this exact dam in Williams v. State, 684 So.2d 1179

(Miss. 1996), where we Sated:

This Court has hdd on numerous occasons that when atrid court ingructsthe
jury, it is presumed the jurors follow the indructions of the court. See Crenshaw v.
State, 520 So.2d 131 (Miss. 1988); McFeev. State, 511 So.2d 130 (Miss. 1987);
Johnson v. State, 475 So.2d 1136 (Miss. 1985).

Saed differently, courts assume that juries fallow the indructions. Johnson v.
State, 475 So.2d 1136, 1141 (Miss 1985). "Our law presumesthejury doesasit is
tod." Williamsv. State, 512 S0.2d 666, 671 (Miss. 1987) (citations omitted). “To
presume otherwise would beto render the jury sysem inoperéble” Johnson, 475
So.2d at 1142.

This Court mugt presume the jury did asit wasingructed to do and thet it found
the exigtence of each of the three aggravaing drcumstances "beyond areasonable
doubt." This Court agrees with the andogy made by the State concerning jury verdicts
in caseslessthen cgpitd. In such casess, thejury isingructed in writing they must find
the defendant guilty of the crime charged beyond areasonable doubt. The usud written
verdict, however, reeds asfallows "We, thejury, find the defendant guilty as charged.”
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Thereisno datutory or condtitutiond reguirement for the jury to indudeinitsverdict
the words "beyond a reasonable doulbt.”

Williams rdiance upon Pinkton v. State, 481 So.2d 306 (Miss.1985), is
migplaced. In Pinkton therewas atotd absence of awritten finding of the intent
factors required by Miss. Code Ann. 8 99-19-101(7). The datute dearly dated thet
thejury "mug”" make awritten finding thet one or more of these circumstances existed
before imposing the deeth sentence. No such finding was meade. Pinkton isnat vigble
authority for the "beyond a reasonable doubt”" argument presented here.

When dl of thejury indructions given by the court are read in harmony with the

written verdict returned by thejury, it is dear the verdict of the jury resentencing

Williams to death complies with the requirements of Miss Code Ann. 8 99-19-101

and Miss. Code Ann. § 99-19-103.
684 So0.2d at 1208-09. See also Holland v. State, 705 So.2d at 352.
133. Grayson replies that Williams was decided before the U.S. Supreme Court decisons in
Apprendi v. New Jersey, 530 U.S. 4466, 120 S.Ct. 2348, 147 L. Ed. 2d 435 (2000) and Ring v.
Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L. Ed. 2d 556 (2002). However, in adecison handed

down on December 4, 2003, this Court has once again evauated thisexact issue. This Court Sated:

We have dready addressed thisissuein Williams v. State, 684 So.2d 1179 (Miss.
1996). There, we noted thet there is no authority for the propogtion that the jury must
actudly write the words ""beyond areasoneble doubt” initsverdict. 1 d. at 1208. In
addition, we presume thet ajury will falow atrid court'sindructionsand do asitis
told. I d. a 1209. Crawford has given us no reason to bdieve that thisjury departed
from itsindructions, and we find hisdam without merit.

Crawfordv. State, 867 So.2d 196, 206 (Miss. 2003). Additiondly, these casesarenot in conflict with
Apprendi and Ring. Those cases require thet facts must be found by the jury "beyond a ressonable

doubt." Based on the record in this metter, thisissue is without merit.
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134.  Andly, Grayson's contention that “there is no indication thet the decison was aunanimous one' is
without merit. Thetranscript of the verdict during the sentencing phase dearly showsthat the verdict was

unanimous. The record revedsthe fallowing:

BY THE COURT: Would you hand your verdict to the derk, please
(The derk retrieved the verdict and handed same to the Court.)

BY THE COURT: All right. Theverdict gopearsto bein order and I'll ask the derk
to reed the verdict. Mr. Grayson, would you please sand with your atorneys.

BY THE CLERK: Wethejury unanimoudy find from the evidence beyond a
reasonable doulot that the fallowing facts exid a the time of the commisson of the
capitd murder. (1) Thefact thet the defendant actudly killed Minnie Smith; (2) thet the
defendant atempted to kill Minnie Smith; (3) thet the defendant intending the killing of
Minnie Smith take place; that the defendant contemplated thet lethal force would be
usd. Next, wethe jury unanimoudy find that the aggravating drcumdtances of (1) the
capitd offense was committed for pecuniary gain during the course of aburglary; (2)
the capitd offense was epedidly arocious or crud; (3) the cpitd offense was
committed by a person under sentence of imprisonment; (4) the capitd offense
committed for the purpose of avaiding or preventing alawful arest are Sgnificant to
impose the death pendty and that there are insuffident mitigating drcumgancesto
outwegh the aggravating drcumdtances. And we further find thet the defendant should
suffer degth. And the signature of the foreman.

BY THE COURT: Thank you. Mr. Ishes doyou or Mr. Grayson or Mr. Bailey have
anything you want to say before | sentence Mr. Grayson?

BY MR. ISHEE: Wewould ask thet the jury be palled, Y our Honor.
BY THE COURT: All right. Ladiesand gentlemen, just aswedid yesterday, asl told
you, whenever ajury comes out with averdict, either Sde can request the jury be
palled. The sngle question | have for each of youis, Isthisyour verdict? Y our answer
would be ether yes or no.
Thejurorswereindividualy polled and dl answvered "yes"" Thetrid court and defense counsd noted thet

dl twdve agreed thet "thisistheir verdict.”
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135. Graysonfaled to object to the form of the verdict & thetime of trid and on gpped andthisdam
is procedurdly barred from condderation. Additiondly, this daim is without merit, and Grayson is nat
entitied to any rdid.

IX. Isimposition of the death sentence prohibited until such time as

Grayson has completed the original sentences meted out for offenses

committed prior to the sentence imposed in this case?
136.  Grayson makesthe novd dam that he cannot be executed until he has fully served histwo prior
three-year sentencesfor grand larceny and recaiving Solen property. Graysonrdieson Miss Code Ann.
8 47-7-29, which dates:

Any prisoner who commits afdony while a large upon parole or earned-rdesse

supervison and who is convicted and sentenced therefor shall be reguired to serve such

sentence after the origind sentence has been completed.
The Satefirg arguesthat thisdam wasnot raised & trid or on direct gpped and cannot beraised for the
firg time on pogt-convictionreview. Miss. Code Ann. § 99-39-21(1); Foster, 687 So.2d at 1139-40.
137.  Without waiving the procedurd bar, the State assarts that the "records of the Missssppi
Depatment of Corrections indicatethat Grayson'searlier sentences expired or were completed on March
19, 1997. Thus, Grayson has served histwo concurrent sentences for grand larceny and receiving solen
property.” Accordingly, thisissueismoot. The State further points out thet a sentence of desth becomes
paramount to any other sentenceimposad. A desth sentenced inmate may be executed at suchtimeashis
gopeds have been exhauded, no matter what additiond sentence he may be under. Thisdam is bath
barred and without merit.

X. Wheretheaggravating factor selevating the chargeto a capital offense

wer e not included in Grayson's indictment, must his death penalty be
vacated?
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138.  Grayson argues that his desth sentence must be vacated and a sentence of life imprisonment
imposed because the aggraveting drcumdiances were not st forth in the indiccment. This issue was not
raised & trid or on direct gpped and cannot be raised for the firg time in pogt-conviction proceedings.
Miss Code Ann. 8 99-39-21(1); Foster, 687 So.2d a 1139-40. This Court regjected the identical
agumatin Stevensv. State, 867 S0.2d a 225-26. Thisissueis both barred and without merit.

XI. Isthe "avoiding or preventing a lawful arrest" aggravating factor

inappropriatein thiscaseand thusisit fundamental error topresentitto

the sentencing jury for consideration for the imposition of a sentence of

death?
139.  Grayson arguesthat the aggravating drcumdance of "avoiding or preventing alawful ares” was
unsupported by the evidence and should not have been dlowed. Grayson contends thet his sentence
should be vacated and remanded for asentence of lifeimprisonment. The State arguesthet thisissuewas
not raised at trid or on direct gpped and cannot beraised for thefirg timein pogt-conviction proceedings.
Miss. Code Ann. § 99-39-21(1); Foster, 687 So.2d at 1139-40.
40. The record reveds that Grayson confessed to killing the victim on May 24, 1996. In that
confessonhe admitted thet the victim knew him and that he killed her because she could identify him. This
Court heshdd:

Each case mudt be decided on its own peculiar facts If thereis evidence from which it

may be reasonably inferred that a subgtantia reason for the killing was to conced the

identity of thekiller or killers or to 'cover their tracks s0 asto avoid gpprehenson and

eventud arrest by authorities, thenit is proper for the court to dlow the jury to consder

this aggravating drcumdance.
Wileyv. State, 750 So.2d at 1206 (quoting Chase v. State, 645 So0.2d 829, 858 (Miss. 1994) (quoting
Hansen v. State, 592 So.2d 114, 153 (Miss. 1991)). It was proper for thetrid court todlow thejury

to congder this aggravaing drcumdance, and thisissue is without merit.
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XII.Didthetrial courterr inallowingthejurytoconsider pecuniary gain
and burglary as aggravating circumstances?

41, Graysonarguesthet thetrid court improperly doubled the aggravaing drcumdancesthat Grayson
committed a cgpitd offense for pecuniary gain during the course of aburglary. Grayson contendsthat his
desth sentence should be vacated and that he should receive anew sentencing hearing. The State points
out that no daim regarding the granting of the aggravating drcumstances waas raised & trid or on direct
goped. The State contends that Grayson is barred from raisng this daim for the firgt time on pos-
conviction review. Miss Code Ann. 8 99-39-21(1); Foster, 687 So.2d at 1139-40.

142.  Thejury wasindructed in accordancewith thisCourt'sholdingin Simmons v. State, 805 So.2d
452 (Miss. 2001). Inthat case, Smmonsargued that thejury wasingructed with the non-existent satutory
aggravetor, “the cgpitd offense was committed for pecuniary gain during the commission of a robbery.”
I d. a 499. ThisCourt rected Smmons argument and held thet "the use of robbery and pecuniary gain
aggravatorswere, inessence, jusone” I d. (dting Turner v. State, 732 So0.2d 937, 955 (Miss. 1999));
see also Willie v. State, 585 So.2d 660 (Miss 1991). There was no doubling of the aggravating
adrcumdgtances, and thisissue is both barred and without merit.

VI. Was Grayson denied his constitutional rights due to the cumulative
effect of theerrorsat hiscapital trial?

3.  Grayson argues thet the cumulative effect of the errors in his trid entitle him to pog-conviction
rdief. ThisCourt hasrecognized that severd errorstaken together may warrant reversa eventhoughwhen
taken ssparady they do nat. Flowersv. State, 773 So. 2d 309, 334 (Miss. 2000). We have recently
daified and reffirmed thisprindplein Byrom v. State, 863 So0.2d 836, 847 (Miss. 2004), inwhichwe
dated that “upon gopdlae review of casesin which wefind... any error which is not spedificaly found to

be reversble in and of itsdlf, we shdl have the discretion to determine, on a case-by-case bass as to
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whether such eror or errors... may when conddered cumuldively requirereversd because of theresulting

aumuaive prgudicid effect.” However, none of the dams raised by Grayson in his origind pog-

conviction gpplication or in his supplementd gpplication warrant such rdief. Thisissueiswithout merit.
CONCLUSION

44.  After a thorough review of the entire trid, and as previoudy discussed under the individud

propositions above, we condude that no reversble error was committed inthetrid of thiscase. Grayson

is not entitted to any rdief on this dam. The Pdition for Pog-Conviction Rdief and the

Supplement/Amendment to Petition for Pog-Conviction Relief filed by Blayde Grayson are denied.

5. LEAVE TO SEEK POST-CONVICTION RELIEF DENIED.

SMITH,C.J.,WALLER,P.J.,EASLEY,CARLSON, GRAVES, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ, J.,NOT PARTICIPATING.
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