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GRIFFIS, J., FOR THE COURT:
1. Brandon Burton was indicted and convicted for selling cocaine. Burton was sentenced toaterm
of tenyears. Thetrid court denied Burton'smotionsfor judgment notwithstanding the verdict and for anew
trid, and Burton now perfects his apped. Finding no error, we affirm.

FACTS



12. OnJuly 15, 2002, Tracy Taylor of the Panola-Tate Counties Narcotics Task Force wasworking
with Crystd Long, an informant, to set up an undercover narcotics buy. Long had volunteered to help rid
her neighborhood of drug dealers and was paid $100 for her efforts.

113. Longwasgiven aonehundred dollar bill to purchasedrugs. Taylor searched Long beforeand after
she went to the drug buy. There was a hidden camera in Taylor's unmarked car and an audio recorder
conceded on Long.

14. Long purchased five rocks of crack cocainefrom Burton and turned it over to Taylor. Therewere
video and audio recordings of the transaction.

15. Burton assarts the following assgnments of error: (1) the trid court erred in not replacing a juror
who knew one of the State's key witnesses with an dternate; (2) the trid court erred in denying Burton's
motionin limineto preclude the State from playing the audio portion of thetaped drug sde; and (3) thetrid
court erred in denying Burton's motion to abolis pdransphery challenges.

l. Whether the trial court erred in not replacing a juror who knew the Sate's
key witness with an alternate juror.

T6. The standard of review in examining the conduct of voir dire and regarding the admission or
exclusonof evidenceisabuse of discretion. Yostev. Wal-Mart Sores, Inc., 822 So.2d 935, 936 (Miss.
2002); Berry v. Sate, 575 S0.2d 1, 9 (Miss. 1990). Abuse of discretion will only be found where a
defendant shows clear prgjudice resulting from an undue lack of congtraint on the prosecution or undue
condraint onthedefense. Davisv. State, 684 S0.2d 643, 652 (Miss. 1996). This Court shall not disturb
atrid court'sdecison unlessit is clearly wrong. Langston v. State, 791 So.2d 273, 283 (1 25) (Miss.

Ct. App. 2001).



7. Burtonclamsthat thetria court erred inrefusing to replaceajuror, identified asMs. Donahou, with
an dternate juror when it was discovered that she knew the State's key witness. The record reflects that
whenMs. Donahou was questioned during voir dire, shedid not recognize Crysta Long'sname. However,
after seeing Long in the courtroom, Ms. Donahou redlized that she knew her. Ms. Donahou immediately
brought this to the attention of the court. Ms. Donahou was questioned. The court ascertained that Ms.
Donahou recognized Long as someone from her church, but that Ms. Donahou did not know Long
persondly. Ms. Donahou was aso questioned about her ability to remain fair and impartid, and she
indicated that she could.

118. A juror will be dismissed if he or shefailed to truthfully answer or disclose information during voir
dire, unlessit is shown that he or she did not have substantiad knowledge of the information sought to be
eicited. Bush v. State, 585 So0.2d 1262, 1265 (Miss. 1991). Here, Ms. Donahou truthfully answered
the questions presented and disclosed information during voir dire. It wasnot until Ms. Donahou actualy
saw Long in the courtroom that she redlized that she knew her. At that time, Ms. Donahou made the court
aware of that fact. Therefore, a thetime of voir dire, Ms. Donahou did not have substantid knowledge
of the information sought to be dlicited, and she was not required to be dismissed under Bush.

T9. Burton contends that because Ms. Donahou recognized Long as someone from her church, Ms.
Donahou would be biased and was more likely to believe Long's testimony. However, the court
questioned Ms. Donahou about her ability to remain impartid and was satisfied with her answer.

110. Therefore, we find that the trid judge did not abuse his discretion by refusing to replace Ms.
Donahou with one of the avallable dternate jurors.

1. Whether thetrial court erredin denying Burton'smotioninlimineto preclude
the Sate from playing the audio portion of the taped drug sale.



f11. Burton contendsthat his Sixth Amendment right to confront witnesses was violated when the trid
court overruled hismotion in limine to exclude the audio portion of the videotape of the drug transaction.
Burtonarguesthat since Keithdrick Hunt was on the video and he had not been subpoenaed then Burton's
right to confront and cross-examine witnesses againgt him was violated, citing the Sixth Amendment to the
United States Congtitution and Article 3, Section 26 of the Mississppi Constitution.

f12.  Burton's argument that he did not have the opportunity to confront or cross-examine Hunt has no
merit. Burtoniscorrect that the United States and Mississppi congtitutions guarantee adefendant theright
to confront a witness, including the right of cross-examination; nevertheless, Burton's rights were not
violated. Nether Burton nor thetrid court could dictate to the prosecution what witnesses they must call
to testify or how to present their case. Hickson v. State, 512 So.2d 1, 3 (Miss. 1987). The prosecution
is not required to present every possible witness. Ahmad v. State, 603 So.2d 843, 847 (Miss. 1992).
Here, Burton did havetheright to cross-examine each and every witnessthe State offered. Therefore, we
find no violation of his congtitutiond rights of confrontation and cross-examination.

113. Evenif wereview Hunt’ spurported testimony, the audiotape reved sthat Hunt could only be heard
tdling Long, “[h]ere it comes” Consdering the other portions of the tape, Hunt's statement was hardly
incriminating. Nonetheless, if Burton believed it necessary to confront or cross-examine Hunt, thereisno
indication in the record that Burton could not have issued a subpoena to compel Hunt' s attendance and
testimony. Burton was given a copy of the audio and videotape prior totrid and knew that Hunt could be
heard speaking onthetape. Burton was, therefore, aware of the existence of Hunt' s statement on the tape.
If Burton believed Hunt to be a necessary witness, Burton could have compelled his testimony.

914.  Burton was not prejudiced as the result of Hunt's statement. The audio and videotape indicated

the presence of severd individuds, including Burton, during the transaction. Hunt' s statement was not the



incriminating evidence from the tape. The State has a“legitimate interest in telling arationa and coherent
story of what happened.” Mackbeev. State, 575 So. 2d 16, 28 (Miss. 1990) (citing Brown v. Sate, 483
S0. 2d 328, 330 (Miss. 1986)). Theincluson of Hunt' s statement was neither incriminating nor prejudicia
to Burton's defense, and it was necessary for the State to present a complete, rational and coherent story

of what happened. Therefore, therewasno error in admitting Hunt' s statement in the audio and videotape.

115. Burtondsoarguesthat Hunt' sstatement congtituted inadmissiblehearsay. Burton correctly defines
“hearsay” as a satement, other than one made by the declarant while testifying at the trid or hearing,

offered in evidence to prove the truth of the matter asserted. M.R.E. 801(c). Burton fails, however, to
explain his raionde for this clam. It is not clear exactly what Burton argues is the truth of the matter
asserted, by Hunt saying “[h]ereit comes” Missssppi Rule of Evidence 803(1) providesthat astatement

describing or explaining an event or condition made while the declarant was perceiving the event or
conditionor immediately thereafter isnot excluded by the hearsay rule. Therecord indicatesthat Hunt said

these words to Long when Burton was riding his bike towards Hunt and Long with the drugs. Hunt's
statement was not hearsay because it was not offered to prove the truth of the matter asserted. Evenif it

met the definition of hearsay, the statement would properly be considered an exception to the hearsay rule
as a present sense impresson under Rule 803(1) of the Mississppi Rules of Evidence.

116. Wefind that the introduction of the audio portion of the videotgpe did not violate Burton'sright to
confront or cross-examine witnessesand that it was not inadmissible hearsay. Therefore, thetrid court did

not er in denying Burton's motion in limine.

[1l.  Whether the trial court erred in denying Burton's motion to abolish
peremptory challenges.



917. During jury sdection at histrid, Burton made a motion to abolish peremptory chalenges and to
preclude the prosecution from exercising any peremptory chalengesduring thejury selection process. The
trid judge noted that overruled the motion. Burton again raised this issue in his motion for judgment
notwithstanding the verdict and for anew trid.

118.  Burton contends that racid and gender restrictions placed on the use of peremptory chalenges by
Batson v. Kentucky, 476 U.S. 79 (1986), are not enforceable under the three step andlysis provided by
Batson and, therefore, the gppropriate remedy is the abalition of peremptory chadlenges. Burton clams
that the abolition of peremptory challengesis gppropriate because an atorney can easly assart afacidly
racia or gender-neutrd reason for striking a potentid juror, when in fact, his red reason is not neutrd.
Burton argues that this places trid courts in the difficult podtion of attempting to determine whether the
attorney has given agood faith race or gender-neutra reason for the peremptory strike exercised.

119.  InBatson, Jugtice Thurgood Marshdl wrote a concurring opinion and advocated the abalition of
peremptory chalenges. "The inherent potentid of peremptory chalenges to digtort the jury process by
permitting the exclusion of jurorsonracia grounds (or gender grounds) should idedlly lead the Court to ban
them entirdy from the crimind judtice sysem.” Batson, 476 U.S. a 107 (Marshdl, J., concurring).

920. Missssppi Supreme Court Justice Michael Sullivanaso supported the imination of peremptory
chdlenges. In Thorson v. Sate, 653 So.2d 876, 896 (Miss. 1994), Justice Sullivan wrote a concurring
opinion where he gtated "the proper remedy for this type of Stuation is the complete eimination of
peremptory chalengesin thetrid courts of Missssppi.”

921. However, Justice Marshdl's and Justice Sullivan's position has not been adopted. Neither the
United States Supreme Court nor the Mississppi Supreme Court have yet to diminate the practice of

peremptory chalenges. Therefore, this Court may not depart from precedent and diminate peremptory



chdlengesinMissssppi Satecourts. Batson places gppropriate restrictionson the exercise of peremptory
chdlengesto prevent the excluson of potentia jurors dueto their race or gender. Therefore, we find that
Burton'sright to afair and impartid jury was not violated by the use of peremptory challenges.

122. THE JUDGMENT OF THE CIRCUIT COURT OF PANOLA COUNTY OF
CONVICTION OF SALE OF COCAINE AND SENTENCE OF TEN YEARS IN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS WITH SEVEN
YEARS TO SERVE AND THREE YEARS OF POST-RELEASE SUPERVISION TO BE
SERVED CONSECUTIVELY TO ANY PREVIOUSLY IMPOSED SENTENCES, FINE OF
$5,000 WITH $4,000 SUSPENDED, AND $100 TO THE CRIME VICTIMS FUND IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO PANOLA COUNTY.

KING, C.J.,BRIDGESAND SOUTHWICK, P.JJ.,, THOMAS, LEE, IRVING,MYERS
AND CHANDLER, JJ., CONCUR.



