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BEFORE KING, C.J., BRIDGES, P.J., AND CHANDLER, J.

KING, CJ.,FOR THE COURT:
1. Joshua Harvey was convicted of ressting arrest and possession of afirearm by aconvicted felon
by ajury in the Grenada County Circuit Court. On the charge of resisting arrest, Harvey was sentenced

to aterm of sx months in the Grenada County Jail. On the charge of possession of afirearm by a



convicted felon, he was sentenced to aterm of three yearsin the custody of the Mississippi Department
of Corrections and ordered to pay court costs. Aggrieved, Harvey raises the following issues on apped:
|. Whether the trid court erred in denying Harvey's motion for anew trid.

I1. Whether thetria court erred in denying Harvey's motion for adirected verdict and motion for judgment
notwithgtanding the verdict.

FACTS

12. On June 25, 2001, Officer Parker Mullen of the Grenada Police Department was traveling
westbound on Pearl Street in hispatrol car. At approximately 9:02 p.m., Officer Mullen heard awoman's
voice from apassing car ydl, "stop!” Mullen stopped his car, exited, and walked toward the other vehicle
which had stopped aswell. Mullen stated that a black femae got out of the driver'sside and ablack mae
got out of the passenger'sside of thevehicle. Mullen asked thefemadeif something waswrong. According
to Mullen, the femaeindicated that the black male was "going crazy" and trying to take her money.

13.  Attha time, Officer Mullen asked the male what happened. The mae indicated that nothing had
occurred. Thefemalethen stated that thisguy had just jumped in her vehicle when she stopped at the stop
sgn. Mullen stated, "At that timel . . . told the subject | was going to pat him down for any wegpons. At
that time | went to reach to pat his front pockets down. He kind of squirmed like he did not want me
touching him." Mullen caled another officer, Garrett Hartley, who was in the area for assstance.

14. Mullen indicated that he attempted to pat down the male again and the mae ressted. According
to Mullen, as he reached to touch the mal€'s back pocket, the male snatched away and attempted to run.

A sruggle ensued and Mullen grabbed the mae with both hands and threw him on the ground.



5. When Officer Hartley arrived, Mullen told him to grab the ma€s left arm because the mde was
trying to get something out of his pocket. Mullen stated that as soon as Hartley snatched the mal€s arm,
he saw a chrome-colored pistol in the male's hand and yelled to Hartley that the mae had a gun.
T6. Mullen gtated that on severd occasions the gun was pointed toward his face and hewasin fear of
being shat in the face. Mullen testified that:

At onetime during the struggle the subject stood up on hisfeet, and | had, | was wrapped

around behind him. At that time the gun, the pistol was aso pointed a my face again.

When| saw it pointed a my face, | loosened my grip and kind of ducked down behind the

subject's upper body in caseit did go off. When | ducked down, hishands come[sic] out.

Officer Hartley's hands come off his, and the subject threw his ams like this

(Demondtrating) trying to -- | thought to try to bresk me off of him. At that time my grip

come off of hisbody. | grabbed him again, threw him back to the ground, and at that time

| was on top of him again. And that's when | sorayed him with OC spray. | told him to

quit fighting with me. | sprayed him. That'swhy | spray people who resist. He gave up,

and | placed him in custody.
7.  After the mae was handcuffed, Mullen and Hartley looked for the gun, but did not see the gun a
the location of the struggle. Officer Hartley Sated:

While we were searching, we started knocking on afew doors|etting the neighbors, | etting

the people know what was going on and to seeif they minded if we looked in their yards;

told them what had happened. And at one of the houses, which was 800 Pearl Street, a

manand woman came out and said that they had heard something hit the roof of the house.
18.  Anocther officer, Mark Beck, asssted in the search and found the gun in the backyard of Angela
Wiley, aresdent of 800 Pearl Street. Mrs. Wiley testified that she heard something hit the roof of the
house the night of June 25, 2001, and gave police officers permission to search the premises. When Beck
retrieved agun from the Wileys backyard, Hartley identified the wegpon asthe chrome-col ored pistol with
the wood handle that the black male, later identified as Joshua Harvey, had when he and the other officers

were wrestling with him.



T9. The State al so presented evidence that Harvey had been convicted of robbery on August 14, 2000.
110. Thedefense caled Johnny Carver, who testified that he observed the dtercation and did not see
aweapon in Harvey's possession.
11. Harveywasconvicted of two counts of ressting arrest and possession of afirearm by a convicted
fdon. Harvey filed a motion for judgment notwithstanding the verdict indicating thet there was only one
arrest which occurred and that he should only be charged with one count of ressting arrest. Thetrid judge
determined that there was only one incident and one arrest which arose out of the incident and dismissed
one of theressting arrest charges. Thetrid judge granted the motion in part and denied the motion in part.
ISSUESAND ANALYSIS
l.
Whether thetrial court erred in denying Harvey's motion for a new trial.

112. Harvey arguesthat thetrid court erred in denying hismotion for anew trid. A motion for anew
trid goesto the weight of the evidence. Woodardv. State, 765 So. 2d 573 (116) (Miss. Ct. App. 2000).
In determining whether the verdict was againgt the overwhelming weight of the evidence, we look to the
following standard of review:

The decison of whether or not to grant a motion for a new tria rests in the sound

discretion of the trid judge and should only be granted when the judge is certain that the

verdict is so contrary to the overwheming weight of the evidence that fallure to grant the

motionwould result in an unconscionableinjustice. 1N making the determination of whether

a verdict is agang the overwheming weight of the evidence, this Court must view dl

evidence in the light most consstent with the jury verdict, and we should not overturn the

verdict unlesswefind that thelower court abused its discretion when it denied the motion.
Id. (citations omitted).

113. Inthisingtance, Harvey clams the State failed to present credible evidence that the pistol was

actudly in his possesson. Harvey maintains that Officers Mullen and Hartley both testified that they only



saw an inch of the barrd of the pistol. Harvey damsthat they could not have gotten adetailed look at the
gun because they were both wrestling with him in the dark. Harvey aso argues that because of the area
where the pistol was |located, anyone could have eft it there.

14. Harvey further maintains that the jury ignored the unbiased testimony of Johnny Carver, who was
present during the dtercation.

115. Additiondly, Harvey camsthat Officer Mullen had no reason to detain and search him.

116. Inthismatter, the State presented evidence through the testimony of OfficersMullen, Hartley, and
Beck regarding the wegpon found after the dtercation with Harvey. Officers Mullen and Hartley both
tedtified that Harvey pointed a chrome-colored pistol at them. Officer Beck testified that he found a
chrome-colored pistal in one of the residents yard near the scene of the atercation.

17.  Officer Mullen further testified that he detained Harvey because afemae yelled out and sounded
like she was in didress. The femde told Mullen that Harvey was trying to take her money and tha he
jumped in the car once she stopped at the stop Sgn. Mullen stated that once Harvey beganto strugglewith
the officer, the femde drove away. The jury determined the credibility of this testimony.

118. Itiswel-setled law in Missssppi that matters regarding the weight and credibility accorded the
evidence are to be resolved by the jury. Deloach v. State, 811 So. 2d 454 (19) (Miss. Ct. App. 2001).
"[T]he jury is the sole judge of the credibility of witnesses, and the jury's decison based on conflicting
evidence will not be set asde where there is substantiad and believable evidence supporting the verdict.”
Lloyd v. State, 755 So. 2d 12 (11) (Miss. Ct. App. 1999). Having determined that thereis substantia
and believable evidence to support the verdict, we find no error in thisissue.



Whether thetrial court erredin denyingHarvey'smotion for adirected verdict and motion
for judgment notwithstanding the verdict.

119. Harvey damsthat thetrid court erred in denying his motions for adirected verdict and judgment
notwithstanding the verdict. Harvey argues that the State presented no credible evidence from which a
reasonable and fair-minded juror could find beyond a reasonable doubt that he possessed a weapon.
720. To review Harvey's dlam regarding a denid of his motions for a directed verdict and judgment
notwithstanding the verdict, this Court adheres to the following standard of review:

The standard of review for a denid of a judgment notwithstanding the verdict and a

directed verdict areidentical. The Missssppi Supreme Court has Sated that in reviewing

thetrid court'sdenid of INOV:

[T]he sufficiency of the evidence as a matter of law is viewed and tested in a light most

favorable to the State. The credible evidence consstent with [the defendant's] guilt must

be accepted as true. The prasecution must be given the benefit of dl favorable inferences

that may be reasonably drawn from the evidence. . . . We are authorized to reverse only

where, with respect to one or more of the elements of the offense charged, the evidence

S0 consdered is such that reasonable and fair-minded jurors could only find the accused

not guilty.
Beard v. State, 837 So. 2d 235 (120) (Miss. Ct. App. 2003) (citation omitted).
921. Inthismatter, Harvey clamsthat Officers Mullen and Hartley did not find a wegponon him after
theincident. In fact, he clams that because the wegpon was not found in the immediate proximity of the
struggle, the weapon could have belonged to anyone.
922.  Officers Mullen and Hartley both testified that Harvey pointed a chrome-colored gun at them.
However, they did not actualy see Harvey throw the wegpon. Although Harvey claimsthe Statefalled to

show that he possessed a weapon, eyewitness testimony placed Harvey at the scene with

agun. Hope v. Sate, 840 So. 2d 747 (111) (Miss. Ct. App. 2003). Therefore, thisCourt findsthisissue

to be without merit.



123. THE JUDGMENT OF THE CIRCUIT COURT OF GRENADA COUNTY OF
CONVICTION OF COUNT | RESISTING ARREST AND SENTENCE OF SIXMONTHSIN
THE GRENADA COUNTY JAIL, COUNT Il RESISTING ARREST - DISMISSED, AND
COUNT |11 POSSESSION OF A FIREARM BY A CONVICTED FELON AND SENTENCE
OF THREE YEARS IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO
GRENADA COUNTY.

BRIDGES AND SOUTHWICK, P.JJ., THOMAS, LEE, MYERS, CHANDLER AND
GRIFFIS, JJ., CONCUR. IRVING, J., DISSENTSWITHOUT SEPARATE OPINION.



