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COBB, PRESIDING JUSTICE, FOR THE COURT:

1.  Thisisan goped ater remand to the Hinds County Circuit Court, Firgt Judidd Didrict, for the
limited purpose of conducting a proper Batson hearing. Regindd Torlentus Johnson was convicted of
deliberate design murder in September, 1996, and was sentenced to sarvelifein prison in the custody of
the Missssppi Department of Corrections. He gppeded on the bagis that, inter dia, the State used its
peremptory drikes in a sygemdic way to diminate blacks from the jury in violaion of Batson v.

Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986), and Hatten v. State, 628 So.2d



294 (Miss. 1993). The State used only six of its twelve peremptory drikes, but dl Sx were used to
diminate black venire persons. The resullting petit jury conasted of 7 blacks and 5 whites.
2. InDecember, 1998, theMissssppi Court of Appeasheldthat the Sate sracidly neutra reesons
for ther rikeswerebeing offeredin good faith, and afirmed thetrid court. Johnson v. State, 754 So.2d
1178, 1179(15) (Miss 2000). After granting Johnson' spetition for certiorari, this Court goplied therule
of Hatten v. State, reversed the judgment of the Court of Apped's, and remanded the casefor aproper
Batson hearing, onthe soleissuethet thetria court neglected to undertake the third step of the Batson
andyds by failing to make on+the-record factud findings for eech peremptory grike mede by the Stater

"We say once again that the rule promulgeted in Hatten will beenforced. Thejudgment

of the Court of Appedsis reversed. The case is remanded to the Hinds County Circuit

Court for ahearing and findings pursuant to Hatten and Batson."
Johnson 754 So.2d at 1180, (118). TheHatten rulerequiresthetria court to make on-the-record factual
findings that each race neutra reason offered by the State for striking ajuror isnon-pretextud. Johnson,
754 So.2d a 1180; Hatten, 628 So.2d at 298.

FACTS

1. The new Batson hearing was conducted on May10, 2002. It conggted of direct and cross-
examination of Glenda Haynes, the assgtant didrict atorney, who dong with then-Didrict Attorney Ed
Peters, had tried the case in 1996. Presiding over the hearing was Circuit Judge Wington Kidd, who was
not theinitid trid judge Haynes tedtified thet Peters had conducted the voir dire for the State and it hed
beenher respongihility towatch, listen, and take notes about what was said and what the prospectivejurors

weredoing during voir dire. Her testimony wasbased on her notesfromthetrid, her persond recollection,



Didrict Attorney Peters's notes, and the transcript of the origind proceedings  Judge Kidd actively
participated in the hearing, asking questions from time to timeto darify detailsof tetimony and interacting
withtheatorneysfor Johnson and the Sate. At the condusion of the evidence and argument, Judge Kidd
mede ord findings on the record inwhich he reiterated each reason given by the datefor each Srike, after
whichhefound that the reesonswererace neutrd. Thereefter, he conduded, in summary fashion, thet the
findings had been mede, thet the reasons given by the State were suffidently race neutra under theBatson
gandard, and that the State did not engage in uncondtitutiond discrimination in the use of its peremptory
chdlenges Wedfirm thet ruling.
DISCUSSI ON

4.  Onreview, atrid court'sdeterminationsunder Batson are afforded great deference because they
are lagdy bassd on aredibility. McGilberry v. State, 741 So.2d 894, 923 (Miss. 1999) (citing
Colemanv. State, 697 So0.2d 777, 785 (Miss. 1997)). ThisCourt will not reversefactud findingsreaing
to aBatson chdlenge unlessthey are dearly erroneous 1d. See al so Woodwardv. State, 726 So.2d
524, 530 (Miss. 1998); Lockett v. State, 517 So.2d 1346, 1349-50 (Miss. 1987). "This pergpective
iswhally congstent with our unflagging support of thetria court asthe proper forum for resolution of factud
controverges™ 1 d. at 1350.

’B. Johnsonassatsthat thetrid court decison onremandisdearly eroneous. Specificdly, Johnson
argues thet the third step in the Batson test requires “factud truthfulness” thet is, thetrid judge may not
amply teke a face vaue the explanaion asserted by the State, but each on-the-record findings of non-

pretext must contain some evidence from the record that supports the reeson for the strike. See Hatten,



628 S0.2d at 302. See also Snow v. State, 800 S0.2d 472, 479-81 (Miss. 2001) (“ Hatten doesnot
requireliterd truth in thereason proffered. It only requiresthat therebe somebagsinfact suffident todlow
the court to make areasonable judgment that it is not contrived.”).  Johnson contends that the trid judge
merdy made a determination thet the reasons were race neutrd, as required in step two of Batson, but
did not meke a determinationthet they werefactudly truthful and non-pretextud, asreguired by Septhree

of Batson and by Hatten. Thefadllowing colloquy took place during the hearing:

THE COURT: Soit'sthe Defendant’s position that the trid court judge did not
meke a determination thet those reasons given for driking juror one on pand one- - isit
the Defendant’ spogtion thet thetrid court did not makeadetermination thet thosereasons
were race neutrd ?

MR. DeGRUY [Counsd for Defendant]: Hemede adetermination thet they were
race neutrd. He did not make adetermination that they were factudly truthful and thet's
why we re back here because we had never gotten to sep three and it isimpossble to
meke that determination because they failed to maketherecord a thetime- - torasethe
issue S0 thet atrue record could be mede.

THE COURT: When the Court made a decison to acoept those chdlenges as
race neutrd, don't you think the Court actudly made afactud finding thet they wererace
neutrd? |If the Court acoepted the reasons given by the State, even thought the Court did
not giveindividud reasonson therecord, but if the Court dlowed the Sateto Srike these
individuds, wouldn't you think that the Court made fectud findings?

Mr. DeGRUY': Absolutdy nat. | think thet’ swhy the caseis back here because
the Court did not make - -

The COURT: Because they’re nat on the record.
T6. Haynes tedtified regarding the State s 9x drikes, and Johnson's attorney provided rebuttd, as
follows

S1 Pand 1 juror 1, black mae, age40. Haynestedtified thet this juror did not pay atention

during voir dire, was not even facing the didrict atorney as he spoke, and was totaly unresponsve.
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Additiondly, Haynestediified thet she recdled that the juror wias turned around in his seet, unresponsive,
and gave theimpression that he didn’t want to be there, even when defense conducted voir dire

S-1rebutta. Johnson argued thet it was hisposition thet during vair dire, thisjuror wasnot looking
awvay, and that dthough therecord showsthat thisjuror did not respond to any questions, it dso showsthat
he was not directly asked any questions, and that there is no evidence to suggest that this juror was
withholding any information or that he should have answered any questions. Johnson assarted thet, when
Subjective reasoning is used, Such as no eye contact, inattentive witness, turning away in hisseat, Hatten
requires that arecord be made that showsthat thisactudly occurred. Johnson argued thet it isincumbent
on the prosecution to gpproach the bench a thetime ajuror’ s inattentiveness or questioned demeanor is
noted, to make a record of the behavior and that the judge should miake a factud finding of what was
occurring & thet point, and thet Snce that did not hgppenin theinitid trid, Johnson should get anew tridl.
For reasons st forth infra, we disagree.

S2 Pand 1 juror 6, black femde age52.  Haynestedified that she had afull page of notes

fromtheinitid voir dire which reflected that thisjuror requested an individud, or private, vair dire dueto
the fact thet her Ster’ schild hed been killed and the murder hed not been solved. Thejuror dsoindicated
that shewould be affected by thefact of the unresolved murder. Haynes stated that she had persondly seen
members of that family inthe DA’soffice Haynes s obsarvation was that the juror’ s “whole manneriam
indlicated that she was quite upsst”, possibly with dl law enforcement, because this murder had not been
olved.

S2 rebuttd.  Johnson argued that the State struck this juror because her hushand was sarving a
prison sentence, but alowed other whitejurorsin the same Stuation to be seeted. He Sated thet thistype
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of digparate trestment indlicates discriminatory intent, and thet even though this reeson is objectively race
neutrd, itisnot subjectively thereassonfor thedrike. Therecord reflectsthat Johnson did not acknowledge
the other reasons the State gave for this Srike.

S3 Pand 1. juror 9, black femde, age 23; S5 Pand 1. juror 11, black mde,

age 23; and S-6 Pand 2, juror 1, black femde, age 29 - dl were struck based on age. Haynestestified thet

she and Peters had an informd policy that dl individuds under the age of 30, regardless of race, were
exduded. She sad that thiswas basad essentidly upon observation that young people did not seem to
have a dake in the community and were not mature enough, so they routindy exduded them. On
questioning by Johnson, she dated thet this was not an offiad, written policy of the Didrict Attorney’s
office, but rather just a persond one which she and Peters shared based on many years of prosecuting
Cases.

S-3, 5, and 6 Rehuitd.  Johnson offered no rebuttd to S3, nor to S5, basically conceding thet

there was no proof of racid discrimination with regard to thesetwo jurors. However, with regard to S-6,
he contends thet thisis a 29-year-old black woman with previous jury experience, and the reason given
for her drike is an arbitrary age cut-off which isimproper. Johnson aso points out thet the State hed
acoepted a 31-year-old white mae juror with no jury experience who hasaprior conviction.

S4 Pand 1, juror 10, black mae, age51. Haynestedtified thet thisjuror hed indicated thet he

hed previoudy been on advil jury pand where a palice officer was a defendant in acase involving acar
wreck. The jury avarded a smdl amount to the plaintiff, after which the judge increesed the award.
Haynes dated that, when asked if he would “follow the indructions of the court” the juror's “whole

response indicated that he did not like the fact that the judge hed added to the verdict” and for thet reason
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might nat fallow the judge sindructionsin thisarimina case. Haynesfurther tedtified thet “ [i]t wastheway
he responded, it was the tone to his voice, and the way he looked a the judge’ that made her think thet
the juror was nat going to follow the judge sindructions

S-4rebuttdl. Johnson argued that the case was asmple automohbil e accident which just happened
to involve apolice officer, and damed thet the record reflectsthat thisjuror was questioned about the aivil
trid during vair dire, and Sated thet it would not influence him. Johnson arguesthat the prosecutor issmply
decting nat to beieve thisjuror, without explaning why.
7. Fdlowingthistestimony onremand, thetrid judge addressed each drike, oneby one, summarizing
eech time the prosecutor’ s testimony and Johnson's rebuttal, and finding thet the reasons for each Srike
were race neutrdl.
8.  Thetrid court made the fallowing findings on remand:

The Court hasreviewed dl of the documentsfiled in this matter and after having
aBatson hearing pursuant to the Supreme Court’ smandate and after ligeningtodl of the
evidence a the hearing this morning, the Court is prepared to make an on-the-record
factud determination on the merits of the reasons cited by the State for its use of its
peremptory chdlenges againg some of the potentid jurors

The State used S-1 to drike juror one on pand one. The reason given by the
Statewasthat thet particular juror refused tolook at the State, at the prasecutor, whenthe
prosecutor was asking questions and that thet particular juror did not pay atention and
was tatdly turned around and was nat facing the prosecutor as he was atempting to ask
questions. That wasthereason given by the Statefor their useof S-1indriking thet juror.

The Court finds that the reason given by the Siate wasrace neutrd and thet Srike
will be dlowed to stand.

The reason given by the State for dtriking juror Sx on pand one was thet that
paticular juror, her g’ schild waskilled prior to thistrid and from Ms Haynes, one of
the prosecutorsin thismetter, from her observation shefound thet thet particular juror was
upset with lawv enforcement and the fact that the murder hed not been resolved. And
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further Ms Haynes had made acheck mark on her notesthet that particular juror wanted
to tak in private and the State struck thet juror by usng S-2 for those reasons

At thistimethe Court makesafactud finding that thoseressonsgiven by the Sate
for driking that juror were race neutrd reasons.

As to the Sta€'s use of S-3 to drike juror nine, pand one, the Defendant has
conceded this paticular drike by the State. However, the court makes a factud
determinationthat Ms. Haynestedtified thet it wasthe palicy of her and the other atorney,
who wasthe didrict attorney & thetime, Ed Peters, who tried this case; she Sated thet it
wasther palicy to exdudeindividuas under the age of 30. This particular individud wes
23 years old and the State used S-3 to drike thisindividud.

The Court mekes afactud finding thet that Srike was race neutrd.

As to juror ten on pand one, the State basad its drike upon the fact thet it
gppeared tha that particular individud was upset that the judge on a case that he hed
served as ajuror had added certain dameagesto averdict and that the State bdlieved that
thisjuror could not fallow the court’s indructions even though the Defendant Sates thet
that particular question was asked asawhole and this particular juror did not Sate thet he
could not follow the law. The dae bdieved in its andyss that based upon this juror's
answersthat thisjuror could not follow theingructions of the court and the State used S-4
to drike thisjuror.

The Court finds that the reasons relied upon by the State in gtriking juror ten on
pand one were race neutra reasons.

As to the Stat€' s Sriking of juror deven on pand one where the State used one
of itsperemptory strikesto srikethat particular juror, the State Sruck thet juror duetothe
juror’ sage, being only 23 yearsald. And again the Court will teke note of the fact thet
Ms Haynestedtified thet it was apolicy of hersto drike jurors under the age of 30 and
ghe gruck thisjuror dueto age. And again the Defendant has conceded the sriking of this
paticular juror, however, the Court makes a factud finding that this was a rece neutrd
reason given by the State for the gtriking of thet juror.

As to the driking of juror one on pand two, which the State again usad as its
reasons that this particular juror was under the age of 30 and again the State struck thet
juror for thet reeson done. However, the Defendant Sates thet this juror was 29 years
old, dose to the age of 30. The Defendant continues to object to the driking of this
paticular juror, however, the Court makes afactud finding that the reasons relied uOon
by the State were race neutrd reasonsin that there is case law to support5 thet jurors --
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it isproper and dearly raceneutrd to strikejurorsbased upon age and the Court will dlow
that drike to stand.

| bdieve this complieswith the mandate that was given by the Supreme Court and
this will be the ruling and the order of this Court.

9.  Johnson argues thet dearly Judge Kidd only applied step two of Batson, addressing only the
aticulation of race-neutral explanaionsfor each drike, and thus the indructions of this Court on remand
to address step threeand “ miake an on-the-record factud determination of the merits of the reasonscited
by the Satefor itsuse of peremptory chdlenges’ hasnat been followed. Whilewe agreethet thewording
of thetrid court’ sfindings could have been more precise, we neverthe ess cond ude based on the complete
record before us and the content of the trid court’s factud findings are sufficent for us to determine thet
there has been no purpossful discrimination by the State' s use of peremptory chdlenges.

110. InPuckett v. State, 788 So. 2d 752 (Miss. 2001), this Court wasfaced with alessthan precise
finding by atrid court judge after aBatson-related remand, we hdd that thejudge “did not meke an o
the-record, juror-by-juror review of the specific reasons why he found eech peremptory chdlengeto be
acogptable, which dearly would have been the better route to teke. However, ‘where atrid judge fails
to dudidate uch apedific explanation for each race neutrd reason given, wewill not remand the casefor
that Batson-rdaed purposedone. This Court isfully cgpable of baanding the Batson factorsin cases
such asthisone. Contined remand of such cases only wadtes the trid court’s limited resources and acts
to further dday judice’” | d. & 764. (diting Gary v. State, 760 So. 2d 743, 748 (Miss 2000)). Inthe
present case, asin Puckett, no objection was made by defense counsd, nor was any request mede for

the judge to make amore precise finding (Spedificaly applying step three) a thet point.



11. Theessantid inquiry iswhether Johnson has met the burden of showing that the State has engaged
inapettern of srikesbased onrace, i.e, whether “thetotdity of therdevent factsgivesriseto aninference
of discriminatory purpose” Horne v. State, 825 So. 2d 627, 635 (Miss. 2002) (citing Randall v.
State, 716 So. 2d 584, 587 (Miss. 1998).
CONCLUSION

112.  We condudethat Johnson failed to demondrate thet the State sproffered reesonswere pretextud
and that he has not carried his burden of proving purposeful discrimingtion. Thetrid judge found thet the
State speremptory chdlengeswerenot usad inaraddly discriminatory manner. Therecord fully supports
thet finding. In light of the deference accorded the trid court in such findings, the judgment of the Hinds
County Circuit Court is &firmed.

113. CONVICTION OF MURDER AND SENTENCE OF LIFE IMPRISONMENT IN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,

AFFIRMED.

SMITH, CJ.,, WALLER, PJ., EASLEY, CARLSON, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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