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CARLSON, JUSTICE, FOR THE COURT:
1. Steven Pagefiled suit under the Missssppi Tort Clams Act (MTCA) in the Circuit Court of
Forrest County againg the Universty of Southern Missssppi and Jay Yabrough and Sammy Ray,
individudly and in their offidd capadties as palice officers of the Univeraty of Southern Missssppi
(collectivey "the University™), to recover damages causad when the two officers sopped Page while he
was jogging on campus The dreuit court, Circuit Judge Robert B. Hdfrich presding, granted the

Univergty's mation to dismissfor falure to sate adam on the grounds that the Satute of limitations hed



expired and Page's suit was now time barred. From this ruling, Page appeds. Finding thet Pege filed suit
agang the Universty wdl within the dlotted one-year Satute of limitations, wereversethejudgment of the
Circuit Court of Forrest County and remand this casefor further proceedings congstent with this opinion.
FACTSAND PROCEEDINGSIN THE TRIAL COURT

2. According to the wdl-pled factud dlegations of thiscomplaint, while jogging through the campus
of the University of Southern Mississppi on June 26, 2001, Steven Page, astudent at the University, was
gpproached by two Universty paliceofficers, Jay Y arbrough and Sammy Ray. Theofficersdemanded thet
Page sop jogging and drop the keysthat hewas carrying. When Page asked why hewas being detained,
one of the officers removed a can of macefrom hisbdt. Pagetheninformed the officersthat hewas going
to the Universty's campus palice gation and began running in thet direction. The officers followed Page
in their patrol car. Upon reeching the campus police gation, the officers again confronted Page and
demanded thet he drop his keys. Page complied and raised his handsto show the officersthat he was not
carying any wegpons The officersthen gorayed Pagein theface with mece, forced him to the ground and
handcuffed him. Page was not advised of the reesonfor their actions until hewastaken ingde the campus
police gation.

13.  OnDecember 28, 2001, Page gave notice of his daim as required by the MTCA, Miss Code
Am. §11-46-11(1) (Rev. 2000). The notice wasreceived on January 3, 2002. After failing toreceive any
response from the University, Page filed his suit on September 16, 2002. The Universty filed amation to
dismiss thecomplaint asbarred by the atute of limitations. Thismotion was granted, and afind judgment
of dismissa with prgudice was entered by the trid court.

DISCUSSION



. Weaply ade novo sandard when reviewing the granting of aMiss R. Civ. P. 12(b)(6) mation.
Robertsv. New Albany Separate Sch. Dist., 813 So. 2d 729, 730 (Miss. 2002); Arnona v. Smith,
749 So. 2d 63, 65-66 (Miss. 1999). As such we St in the same podtion as the trid court. Statutory
interpretation is aso reviewed under the de novo andard, asit isaquestion of law. Donald v. Amoco
Prod. Co., 735 So. 2d 161, 165 (Miss. 1999).

Miss. Code Ann. § 11-46-11 v. Mississippi Case Law
.  Present caselaw interpreting Miss Code Ann. § 11-46-11 is admittedly ambiguous. In afirming
previous haldings of this Court and the Court of Appeds, wehddin Williams v. Clay County, 861 So.
2d 953 (Miss 2003), that thetolling period was conditiona upon how early or how latethedamant served
natice upon the agency. Upon reflection, thisinterpretation is contrary to the literd reading of the datute
and the decisons of thisCourt. SeeRobertsv. New Albany Separate Sch. Dist., 813 So. 2d 729
(Miss 2002). See alsoMarshall v. Warren County Bd. of Supervisors, 831 So. 2d 1211 (Miss.
Ct. App. 2002). Therefore, our halding in Williams is overruled.

A. Miss. Code Ann. 8§ 11-46-11
6. Conddeingthedautein its entirety and affording deferencetoitsliterd meaning, patiesarefirg
indructed thet dl actions "shdl be commenced within one (1) year next after the date of the
tortious, wrongful or otherwise actionable conduct. . . ." Miss. Code Ann. § 11-46-11
(emphads added). A literd interpretation of this section gives a party theright to at leest 365 daysto file

alawsuit agang agate agency, county, muniapdlity or other politica subdivison.



7.  Thedaute next dates that thefiling of naticeis required pursuant to subsection (1). Once aparty
hesfiled that notice "this section shdl serveto toll the statute of limitations. . . from the date the
naticeisrecaived. ..." 1d. (emphasis added). If theactionisagaing agae agency, thesaute of limitations
will be tolled for 95 days, however, if the action is againg a county, municipdity or other politica
subdivigon, the gaute of limitationswill betolled for 120 days "Tall" is defined as "to suspend or Sop
temporarily.” Bladk's Law Dictionary 488 (6th ed. 1990). If an action is stopped temporarily, the action
whichis stopped isdlowed to commence again once the tolling period has ended. Therefore, once natice
is recaived, the one-year Satute of limitations is tolled for up to 95 or 120 days, depending upon the
agency. After thetalling period has passed, the running of the satute resumes This Court has previoudy
faled to usetheterm "talling" in thisway and hasincorrectly viewed the 95 or 120 day period as merdy
abregk in the action when nothing may be filed until the State responds to the natice. We will now look
to the next sentence of the datute.

18.  "After thetdling period has expired, the daimant shdl then have an additional ninety (90)
daysto fileany attion. . . ." Miss. Code Ann. § 11-46-11 (emphasisadded). This90 daysisin addition
to the balance of the 365 days not used as of the date when natice was given.

9. Ifadamisdenied, "thentheadditional ninety (90) days during which the claimant
may file an action shall begin to run upon the claimant'sreceipt of notice of denial of
claim from the gover nmental entity." Id. (emphess added). Oncethe daim is denied, the talling
period endsimmediatdly, and the additiond 90 days is added to the remaning timeleft in the origind one
year period naot used @ the time notice was recaived. The daimant would not receive the benefit of the full
95 day or 120 day tdlling period if the agency deniesthedam prior to the expiration of thetalling period.
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B. Williamsv. Clay County

110. InWilliams, this Court held thet the daimant had at a minimum one year to file an action
agang an agency. This Court reviewed and gpproved the Court of Appeds holding in Marshall v.
Warren County Bd. of Supervisors, 831 So. 2d 1211 (Miss. Ct. App. 2002), thet the Legidature,
by its 2002 amendment to § 11-46-11, did not intend to shorten the one-year Satute of limitations.
Marshall, in turn, followed this Court's halding in Roberts v. New Albany Separate School

District, 813 So. 2d 729 (Miss 2002), that adamant wasentitled to a minimum 90 days plus one year
to file an action againgt agovernmentd entity. However, in Williams, this Court sated theat the cause of

action occurred on November 1, 1999, and notice was given on November 15, 1999:

The 120-day tdlling period expired within the one-year datuedf limitations Williamswas
then entitted to a minimum of 90 days to file an action ater the 120-day talling period,
which dso expired before the one-year Satute of limitations. When November 1, 2000,
pesed, 0 did the time for filing Williamss action.

Williams, 861 So. 2d & 960. Therefore, Williams was afforded only one year and nat one year plus
ninety days as daed in Roberts. The Williams plurdity explained its reasoning in afootnote:

Thetaling provison dlowsthe daimant up to an additional 120 days to bring suit i f
noticeisgiven within thefinal 120 daysof theoneyear limitation period.
A damant has, a aminimum, oneyeer to bring auit. If adamarnt filesnotice 30 days after
theinjury, and the gover nment denies the dam 30 days laer, the claimant still

has oneyear from the date of theinjury to bring suit. If adamant filesnatice
devenmonthsand twenty-nine daysfrom thedate of theinjury, thesauteistolled for 120
days for thet notice. After the 120-day period, the dlaimant has 90 days to bring uit.
Should the gover nment respond within the 120-day period, the claimant

has 90 daysto bring suit from the date of the response.

I d. & 960 n.5 (emphad's added).



f11.  Acoording to this footnote, depending on when a damant files natice, the Satute of limitations
period will bedifferent. If adameant filesd oseto theend of the one-year Satute of limitations, thet daiment
recalves the benfit of the additiond 90 days. If adamearnt filesnotice dmost immediately, or such thet the
120-day talling period will expire within the one-year datute of limitations, that damant doesnot receive
the full benefit of the 90 days because, modt likdy, the additiona 90 dayswill dso expire within the one-
year datute of limitations However, pursuant to Section 11-46-11, adamant will dways have one year
plusan additiond 90 daysto file suit. Thefiling of the notice and the receipt of that notice by the agency
savesto tall the gatute for an additiond 95 or 120 days unlessthe daim isdenied prior to the expiration
of thetalling period.
C. Application of Miss. Code Ann. 8 11-46-11(3)

12. Based onaliterd interpretation of the datute, the one-year Satute of limitations beginsto run on
the date the cause of action occurs or accrues. However, we are mindful thet, as we have previoudy
gated, thewords* occur” and“accrue’ arenat synonymous. Flight Line, Inc. v. Tanksley, 608 So.2d
1149, 1156-57 (Miss 1992). The datute istolled for @ther 95 or 120 days, depending on the agency,
fromthe day naticeisreceived by the agency. Assuming arguendo that thereisno reponse or denid from
the agency, the satute will begin running again after the 95 or 120-day period ends The damant would
then havethe balance of the origind oneyear Satute not used at thetime noticewasrecaved tofilethe suit,
as the talling period merdly suspended the running of the datute. In addition to the one-year datute of
limitations provided by Section 11-46-11, the daimant has an additiond 90 daysgranted by the Satutein
whichto file suit. If the agency deniesthe daim, the talling period endsimmediately. The daimant isthen
left with the remaining days in the origind one-year limitations period not usad a the time notice was
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recaived plusthe additiond 90 days in which to file suit. The falowing examples goplying the Saute to
recent cases will provide amuch dearer illudration of this gpplication.

1. Roberts
113. The actionable conduct occurred on August 8, 1998. 813 So.2d a 730. Notice was sent and
received on August 3, 1999, 360 days after the action occurred. The Satute of limitations should toll for
120 daysfrom Augugt 3, 1999, becausethe action was against New Albany Middle Schoadl; therefore, the
talling period would have ended on December 1, 1999. After the tolling period ended, the damant hed
5daysletintheorigind one-year datute (365 daysminus 360 days) , or until December 6, 1999, plusthe
additiona 90 days tofilesuit. Thus, the action would have had to have been filed by March 5, 2000 (2000
wasalegp year). Thedamant filed on December 6, 1999, which was dearly within the atutorily dlotted
amount of ime.

2. Moore!
14.  ThisCourt determined that the cause of action accrued on August 31, 1998, when the plaintiffs
learned through their expert thet they had acause of action againg the hospital. 825 So.2d a 667. Notice
wasreceived on June 9, 1999, 282 days after the cause of action occurred or accrued. The satute should
tall for 120 daysbecausetheaction wasagaing Memorid Hospita of Gulfport; therefore, thetolling period
would have ended on October 7, 1999. After thetalling period ended, the daimant had 83 days|eftinthe

origind one-year datute (365 days minus 282 days). Adding the additiona 90 daysto file suit, the action

Moore ex rel Moore v. Mem'l Hosp. of Gulfport, 825 So. 2d 658 (Miss. 2002).
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would have hed to have been filed by March 28, 2000 (again, 2000 was alegp year). The damant filed
Uit on December 16, 1999, which was dearly within the Satutorily dlotted amount of time.

3. Marshall
115. Thecauseof action accrued on July 31, 1999. 831 So.2d at1212. Noticewasreceved on March
6, 2000, 219 days after the cause of action accrued, causing the 120-day tolling period (againg acounty)
to end on duly 4, 2000. After the talling period ended, the damant hed 146 days eft in the origind one-
year datute (365 days minus 219 days). Adding the additiond 90 daysto file quit, the action would have
hed to have been filed by February 25, 2001. Suit was filed on November 2, 2000, which was dearly
within the Satutorily dlotted amount of time.

4. Williams
116.  Theactionable conduct occurred on November 1, 1999. 861 So.2d a 960. Notice wasreceved
on March 16, 2000, 136 days after the cause of action occurred or accrued, causing the 120-day tolling
period (againgt acounty) to end on July 14, 2000. After thetalling period ended, thedaimant had 229 days
left in the origind one-year atute (365 days minus 136 days). Adding the additiond 90 daysto file quit,
the action would have had to have beenfiled by May 29, 2001. Suit wasfiled on January 31, 2001, which
was dearly within the gatutorily alotted amount of time.

5. Page
117. Here, the actionable conduct occurred on June 26, 2001. Notice was given on December 28,
2001, and recaived on Jenuary 3, 2002, 191 days after the cause of action accrued. Because thisdam
isagang adate agency, the satutewastolled for 95 days, and thetalling period expired on April 8, 2002.

After the talling period ended, the daimant had 174 days I€ft in the origind one-year datute (365 days
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minus 191 days). Adding the additiond 90 days to file suit, the action would have hed to have been filed
by December 28, 2002. Suit was filed on September 16, 2002, which was dearly within the Satutorily
dlotted amount of time:
D. Further Examples?
1. Early Notice Given

118.  If the cause of action occurs on January 1, 2003, and naticeisreceived on February 1, 2003 (31
days laer), the 120-day talling period would end on June 1, 2003. However, if the daim is denied on
March 1, 2003, the talling period would end immediatdly. If the daimisdenied by the governmentd ertity
on March 1, 2003, the daimant would have 334 days |eft intheorigind one-year datute (365 daysminus
31 days). Adding the additiond 90 daysto file quit, the action would have to be filed by April 28, 2004

(2004 isalegp year).

2. Mid Notice Given
119.  Ifthecauseof action occurson January 1, 2003, and noticeisrecaived on June 1, 2003 (151 days
|ater), the 120-day talling period would end on September 28, 2003. However, if the daim were denied
on July 1, 2003, the talling period would end immediady. The daimant would have 214 daysft in the
origind one-year datute (365 days minus 151 days). Adding the additiond 90 daysto file quit, the action

would have to befiled by April 30, 2004.

2These examples assume a claim against a municipdity, county or other politica subdivision so asto
trigger the 120-day tolling period.



3. Late Notice Given
920.  If the cause of action occurs on Jenuary 1, 2003, and notice is received on November 1, 2003
(304 days later), the 120-day talling period would end on February 29, 2004. However, if thedamwere
denied on December 1, 2003, thetalling period would end immediatdly. The daimant would have 61 days
left in the origind one-year Satute (365 days minus 304 days). Adding the additiond 90 daysto file quit,
the action would have to befiled by April 30, 2004.
4. Claim Denied after the Tolling Period Expires
121. I the cause of action occurs onJanuary 1, 2003, and noticeisreceived on February 1, 2003 (31
days later), the 120-day tolling period would end on June 1, 2003. If the daim were denied later on
October 1, 2003, the remaining 334 daysin the origind one-year Satute, would be cdculaied from June
1, 2003, the date on which thetolling period ended. Therefore, the one-year datutewould expireon April
30, 2004. Adding the additiond 90 daysto file suit, the action would have to be filed by July 29, 2004.
CONCLUSION

122. Whilewe admittedly have nat dways been consstent in our gpplication of Section 11-46-11(3),
we have without exception held firm to our bdlief that it was nat the intention of the Legidatureto shorten
the one-year Satute of limitations Additiondly, wefind thet it wastheintention of the Legidaturetotall the
gatutory period, meaning to suspend temporarily, and to grant damants 90 daysin additionto the oneyear
inwhich tofile ther lavsuits. Our prior cases have beeninconggtent in the goplication of the provisons of
Miss Code Anmn. § 11-46-11. Applying this Satute as it is written, Steven Page timely filed his lawsuit
agang the Universty. Asdreedy noted above, Page had until December 28, 2002, inwhich to commence
his suit under the MTCA.. Fled on September 16, 2002, Page's suit was commenced well within the
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datutorily dlotted time. The drcuit court erred in conduding otherwise. Therefore, we reverse the trid
court's judgment, and we remand this case for further procesdings condstent with this opinion.

123.  From our previous caselaw it should be dear to the Legidature thet Miss Code Ann. 8 11-46-
11(3) islessthan dear. The section concerning " additiond 90 days' could beliterdly interpreted to shorten
the one-year Satute of limitations. However, this Court, being of thefirm belief thet thisisnat theintention
of the Legidature, hasinterpreted thet particular section o asto add additiond timeto the one-year Satute
of limitations, and not reduce the one-year Satute of limitations. We invite the Legidature to condder
daificationof thissection o asto be conduciveto aconggent gpplication by thetrid bench and bar and
our appellate courts.

124. REVERSED AND REMANDED.

SMITH,CJ.,WALLERANDCOBB,P.JJ.,EASLEY,GRAVESAND DICKINSON,
JJ., CONCUR. DIAZ AND RANDOLPH, JJ., NOT PARTICIPATING.
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