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1.  OnAugus 10, 1999, Phillip Horne and approximately 350 other owners of property in Jackson



County (collectively, Horne) filed this action in the Jackson County Chanceary Court, againg the
Missssppi Power Company!, Mobile Area Water & Sewer System, Board of Water & Sewer
Commissioners of the City of Mobile (BWSC), the City of Mabile (the City) and John Does A-J. The
complaint aleged negligence, rict lidhility, nuisance, trepass, and outrageous conduct, and in addition,
requested injunctive rdief. Over the next three years, there were numerous mations, hearings, recusd of
three chancdlors, remova to federd court and remand back to chancery court, and discovery.
2. OnAugug 20, 2002, thegpedid chancellor granted themationsof the City and BWSC, dismissing
Horne s complaint, pursuant to Rule 12(b)(2) of the Missssppi Rules of Civil Procedure, for lack of
persond jurisdiction. On November 11 and 23, 2002, the specid chancdllor adopted and incorporated
hisearlier ruling, and found no just reeson for ddlay and directed entry of afind judgment asto BWSC and
the City, respectivdy, pursuant to M.R.C.P. 54(b).
18.  Aggieved by the trid court’s dismissd, Horne raises a Sngle issue on goped: whether the
chancdlor ered in granting the mations of the City and BWSC to dismiss pursuant to Miss R. Civ. P.
12(b)(2). Conduding that these entities are subject to the in personam juridiction of MissssSppi courts
pursuant totheMissssppi long-arm Satute, wereverseand remand for further proceedingscongstent with
thisopinion.

FACTS

4.  TheBigCresk LakeResarvoir lieseast of Jackson County gpproximatdy 12 milesacrossthedate

1 Asthere was no issue as to the chancery court’s jurisdiction over Missssippi Power
Company, it isnot aparty to this goped.



linein Alabama, and water rdeased from it flows into the Escatawpa River which flows through Jackson
County. In September of 1998, Hurricane Georges meadelandfdl in the Jackson County, Missssippi, areg,
bringngwithit record amountsof rainfal. Fearing thet the weter in the Reservoir would escgpe asaresult
of the heavy rains BWSC rdeasad a sgnificant amount of weter which Horne dleges caused damege

and/or destruction to thered and persond property of morethan 350 Jackson County property owners.

5.  TheCity of Mohile, Alabama, isamunicipa corporation organized and existing under the laws of
the State of Alabama. According to the affidavit of the BWSC Director, the City did not own or operate
the Reservoir or the dam a any timerdevant to thislitigation. Further, according to Stevens sdeposition,
the City of Mobileis a separate legd entity from the BWSC.
6.  TheBoad of Water & Sewer Commissonersaof the City of Mobileisalegd entity authorized by
thelaws of Alabama and cregted by the City of Mobile. The City contends that BWSC is a separate
governmentd entity; thet is, BWSC isnot an agent of the City of Mobile

STANDARD OF REVIEW
7.  Wereview jurigdictiond issuesdenovo. Rayner v. Raytheon Co., 858 S0.2d 132, 133 (Miss.
2003). When conddering jurisdictiond issues, the Court dtsin the same pogtion asthetrid court, “with
dl factsas et out inthe pleadings or exhibits, and may reverseregardless of whether theerrorismanifes.”
Id.
8.  However, asthe paties note, the learned chancdlor referred to matters outsde the pleadings in
ruling on the Rue 12(b)(2) motion. Horne argues that the motion was, therefore, converted to one for
summary judgment and the defendants are entitled to dismissal only if thereexigs no issue of materid fact.
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In response, BWSC argues that the issues of fact in dispute here are not materid. The City asserts thet
whereacourt conddersjuridictiond matters outsde the pleedingsin consdering aRule 12(b)(2) mation,
converson to a Rule 56 motion does not occur.
1. MRCP. 12(b), refaring to the 12(b)(6) defense, datesin pertinent part:

If, on a mation to dismissfor failure of the pleading to sate a claim upon which

relief canbegranted mattersoutsdethe pleading are presented to and not exduded by

the court, the motion shdl be treated as one for summary judgment and disposed of as

provided in Rule 56, and dl parties shdl be given reasonable opportunity to present all

meterid made pertinent to such amoation by Rule 56.
(empheds added). We havefound no casein which this Court has addressed theissue of whether amation
to digmiss for lack of persond jurisdiction under Rule 12(b)(2) is dso converted to one for summary
judgment where the trid court consders matters outside the pleedings.
110. Ruel12(b) of theMississppi Rulesaf Civil Procedureisin dl revant agpectsvery smilar to Rule
12(b) of the Federad Rulesof Civil Procedure. Applying F.R.C.P. 12(b)(2), the Fifth Circuit has condluded
that amationto dismissfor lack of persond jurisdiction isnat converted to aRule 56 mation when thetrid
court congders matters outsde the pleadings. Attwell v. LaSalleNat’| Bank, 607 F.2d 1157, 1161
(5th Cir. 1979) (dting Edwards v. Associated Press, 512 F.2d 258 (5th Cir. 1975); 5 Wright &
Miller, Federd Practice & Procedure, Civil 8 1351, p. 565). Moreover, amgority of federal courtsthet
have congdered thisissue goply the same rule. See Patterson v. F.B.1., 893 F.2d 595, 604 (3d Cir.
1990); Weidner Communications, Inc. v. Faisal, 859 F.2d 1302, 1306 (7th Cir. 1988); Visual

Sciences, Inc. v. Integrated Communications, Inc., 660 F.2d 56, 58 (2d Cir.1981); Topliff v.

Atlas Air, Inc., 60 F. Supp. 2d 1175, 1177 (D. Kan. 1999); Sunwest Silver, Inc. v. Int’l



Connection, Inc., 4 F. Supp. 2d 1284, 1285 (D.N.M. 1998); Bensusan Rest. Corp. v. King, 937
F. Supp. 295, 298 (S.D.N.Y. 1996), aff’ d, 126 F.3d 25 (2d Cir. 1997); VDI Tech. v. Price, 781F.
Supp. 85, 87 (D.N.H. 1991); Coan v. Bell Atl. Sys. Leasing Int'l, Inc., 813 F. Supp. 929,942 n.18
(D. Conn. 1990); Ulman v. Boulevard Enters,, Inc., 638 F. Supp. 813, 814 n.3 (D. Md. 1986);
Mello v. K-Mart Corp., 604 F. Supp. 769, 771 n.1 (D. Mass. 1985). Therdiondefor this mgority
rule has been dated asfollows

[1]f the court has no jurisdiction, it has no power to enter a judgment on the merits and

mug dismissthe action. In addition, adismissd for want of jurisdiction has no predusive

effect and the same action subsequently may be brought in a court of competent

juridiction. A summary judgment, on the ather hand, ison themeritsand purportsto have

predusve effect on any later action. The court'srole on thetwo mations aso is different.

On a mation atacking the court's jurisdiction, the ... judge may resolve disputed

juridictiond-fact issues. Onamoation under Rule 56 thejudge smply determineswhether

any issues of materid fact exist that requiretrid.
Chales AlanWright, Arthur R. Miller & Mary Kay Kane, Federd Practice & Procedure: Civil 3d 82713,
at 239-40 (1998). A minority of federd courts hold thet a Rule 12(b)(2) mation is converted to one for
summay judgment where the trid court consders metters outsde the pleedings. See Rodriguez v.
Fullerton Tires Corp., 115 F.3d 81, 83 (1« Cir. 1997); Matosantos Commercial Corp. V.
Applebee'sint'l, Inc., 64 F. Supp. 2d 1105 (D. Kan. 1999), aff’ d, 245 F.3d 1203 (10th Cir. 2001);
Woodsv. Bentsen, 889 F. Supp. 179 (E.D. Pa 1995).
11.  Wefind thet the mgority pogtion is the better rule. Thus, the summary judgment Sandard of
review should not be gpplied in thiscase. Firg, the language of M.R.C.P. 12(b) is explicit. Therule
provides for converson to amotion for summeary judgment only where a party makes a 12(b)(6) motion

and thetrid court condders matters outside the pleadings. That is, the rule does not address 12(b)(2)
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moationsin this context. Further, the FHfth Circuit and amgority of federd courtsthet have passed onthe
isue, goplying the very Smilar federd rule, have adopted thisrationde.
ANALYSS

112.  Whether aMissssppi court may exercise persond jurisdiction over a nonresident defendant is
determined through the gpplication of atwo-tiered andyticd framework. Two didinct questions must be
addressed. Thefirg question iswhether the defendant isamenableto sLit here by virtue of the Mississppi
long-arm gtatute, Miss. Code Ann. 8§ 13-3-57 (Rev. 2002). McDaniel v. Ritter, 556 So. 2d 303, 307
(Miss 1989)) Thisinquiry isgoverned by Misss3ppi law.  Assuming an afirmative answer, the second
quedtion iswhether the defendant isamenableto suitin Missssppi congstent with the due processdauses
of the federd condtitution, and, aswell, this date s condtitution. | d. a 308. Thisinquiry is controlled by
federd law.

a Long-arm Satute
113.  Horne assartsthat the dements of the long-arm Satute are satisfied; and therefore, the chancery
court had persond jurisdiction. Spedifically, Horne assarts that atort occursin Missssppi for purposes
of the long-am datute when the injury occurs indde the State but the injury-causing act is committed in
another gate. The City argues in response that Missssppi’ s long-arm datute does not confer persond
juridiction on the chancery court because (1) the City is not a person, firm or generd or limited
patnership; and (2) generdly, severd provisons of Missssppl subdtantive law diginguish muniapdities
from corporations. BWSC contends that the long-am datute does not gpply because it has not
purposefully avalled itsaf of the benefits and protections of Missssppi law.
114. Missssppi courts may exerdsein personam jurisdiction over nonresident defendants pursuant to
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our long-arm gatute. McCain Builders, Inc. v. Rescue Rooter, LLC, 797 So.2d 952, 954 (Miss
2001). The Missssppi long-arm Satute provides
Any nonresdent per son, firm, general or limited partner ship, or any foreign or other
cor por ation nat qudified under the Condtitution and laws of thissate asto doing business
herein, who shdl make acontract with aresdent of this date to be performed in whole
or in pat by any paty in thisgae or who shdl commit atort inwhaeor in partin this
date agang aresdent or nonresident of this Sate, or who ddl do any business or
perform any character of work or service in this sate, shdl by such act or acts be
deemed to be doing busness in Missssppi and shdl thereby be subjected to the
jurigdiction of the courts of this Sate.
Miss Code Ann. § 13-3-57 (Rev. 2002) (emphads added). Thereis no evidence or contention thet the
defendantswere doing businessor contractinginMissssppi. Thus Horne sassationsarise under thetort
prong of the long-arm Satute.
115.  “Under now wel established law, Missssppi's long-arm statute contains no requirement thet the

part of thetort which causestheinjury becommittedin Mississppi.” Sorrellsv. R& R Custom Coach
Works, Inc., 636 So.2d 668, 672 (Miss. 1994). Rather, for purposes of our long-arm Satute, atort is
committedin Missssppl whentheinjury resuitsinthisState. | d. Thisistruebecauseaninjury isnecessary
tocompleteatort. 1d. Conseguently, wefind that Horne suffered atort in Missssppi for purposes of the
long-arm Satute because the plaintiffs  property was damaged insde the boundaries of this State.

116. Proper dassfication of the entitiesinvolved, for purposes of thelong-arm Saute, is necessary for
Oetermining Whether the Satuteis operablein the case subjudice. Therefore, we condder whether the City
and BWSC qudify as* nonresident person[d, firm[ g, generd or limited partnership[d, or....foreign or other
corporation[s] not qudified under the Condtitution and lawsof thisstate asto doing busnessheran.” See

Miss. Code Ann. § 13-3-57; see also Miss. Code Ann. § 1-3-39 (Rev. 1998).



17.  The Alabama Supreme Court has Sated thet the City of Mobile is an “independent municipd
corporation.” Vaughanv. Moore, 379 S0.2d 1240, 1240 (Ala. 1979). Moreover, under Alabamalaw,
“[tlhe coundl of any city may, by ordinance, create a board of water and sewer commissonersfor such
cty.” Ala Code811-50-341 (Rev. 1992). The AlabamaSupreme Court hasheld that the Mobile Board
of Water and Sewer Commissonersisa“ separate and digtinct corporation fromthe City of Mobile” City
of Mobile v. Cochran, 165 So0.2d 81, 83 (Ala 1964). Furthermore, a board of water and sewer
commissoners cregted under Alabama law is “a public agency or indrumentdity exercising public and
governmentd functionsto providefor thepublic hedthandwdfare” Ala Code811-50-343 (Rev. 1992).
Thus the BWSC, while not a municipdity like the City of Mohile, is an independent, separate am or
indrumentdity of the State of Aldbama Therefore, the City of Mobile and the BWSC are both
governmenta entities of the State of Alabama

118.  ThisCourt hasnever conddered whether the Missssppi long-arm Satute gopliesto governmentd
entities of Sder dates In addition, the datute itsdf is Slent asto its goplicahility to foreign governmenta
entities, and Hornefailsto discuss how the governmentd entities should be categorized for purposesof the
long-arm Satute.

119. InChurch v. Massey, 697 So. 2d 407, 408-09 (Miss. 1997), this Court consdered the only
caseinwhich aforagn governmentd entity wasfound to beamenableto suit inthisState. There, however,

we gpplied Miss. Code Ann. § 13-3-63 (Rev. 2002), the nonresident motorist statute? for jurisdiction, not

’Miss. Code Ann. § 13-3-63 (Rev. 2002) gatesin rdevant part:

The acceptance by anonr esident of therightsand privilegesconferred by theprovisons
of this section, as evidenoed by his operating, either in person or by agent or employee, a
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Miss. Code Ann. 8 13-3-57, the long-arm Satute. Church filed a persond injury action againgt Brewer
State, an Alabama public educationd indtitution, for injuries arisng out of a motor vehide accident in
Missssppi. Church wasriding hismatorcyde when it callided with the vehide operated by Massey, an
agent of Brewer Sate. 1d. at 409. ThisCourt concluded thet thetrid court erred in finding Alabamalaw
gpplicable, but did not specificaly consder whether the Missssppi long-arm statute gpplied to the
govenmentd entity & issuein that case. We have found no reported Missssppi decison that speaificaly
condruesthefirs dause of Section 13-3-57 or dassfiesforeign governmentd entitiesfor purposes of the
daute. Therefore, we look to other sates to see how they have addressed Smilar issues
920. InCityof Milwaukeev. Illinois, 451 U.S. 304,308-09,101S.Ct.1784,68L.Ed.2d 114
(1981), the gtate sued an out-of-gate municipdity and its subgdiariesfor dumping Ssewage into water thet
flowed through the gate. The out-of-gate munidpdity and its subd diariesmoved to dismissthe action for
lack of jurisdiction. 451 U.S. & 312 n5. The gat€ s“long-am” Satute provided:

Any person, whether or not acditizen or resdent of this state, who in person or through an

agent does any of the actshereinafter enumerated, thereby submits such person, and, if an

individud, hispersond representative, to thejurisdiction of the courtsof thisStateasto any
cause of ation arigng from the doing of any such acts

* % *

The commisson of atortious act within this Sate

motor vehide upon any public dreet, road or highway of this date, or dsewherein this
date, or the operation by a nonresident of a motor vehicle on any public stregt, road or
highway of this date, or dsewhere in this Sate, other than under this section, shdl be
deemed equivaent to an gopointment by such nonresident of the Secretary of Sate of the
State of Missssppi to behistrueand lawful attorney, uponwhom may besarved dl lanvful
Jprocesses or UMMONSESin any action or proceeding againg him.

(Emphedis added).



110 11l. Comp. Stat. 8 17 (1977). Thedidrict court denied themotiontodismiss. 451 U.S a 312n.5.
The court of gppeds affirmed, as did the United States Supreme Court which held: “[w]e agreethat . . .
persond jurisdiction was properly exercised.” | d.
121. BothCityof Milwaukee and the present caseinvolveamunicipdity’ s power and authority over
itswater. City of Milwaukee involved palluting water, and the present case involves rdeasing water.
Further, bothCity of Milwaukee and the presant caseinvolvethe“tort” section of the*long-arm” detute:
City of Milwaukee involved “[tjhe commisson of atortious act withinthisgate’ and this caseinvalves
“commit[ing] atort in whole or in pat in thisgad.]” Sgnificatly, City of Milwaukee's*long-am’
gauteismuch narrower then Missssppi’ s—thet is City of Milwaukee's*long-arm” datute givesthe
dtate courtspower over “any person” whileour gat€ s“long-arm” datute givesMississppi courts broader
power over “any person, firm, generd or limited partnership, or any foreign or other corporation].]” Just
asjurisdiction was proper in City of Milwaukee, it isproper in this case

b. Fourteenth Amendment Due Process Analyss
22.  Thechancery court, even though goparently determining thet Mississppi’ s*long-am” Satutegave
it jurisdiction over the City and the Board, erroneoudy conduded that the gpplication of the “long-arm”
gatute would violae the Fourteenth Amendment’ sdue processdause. Inthe chancdlor’ sdecison onthe
moations to dismiss, he found thet:

Taken & best plantiffs evidence reflects that the Board or the City, or both, own and

mantain aresarvoir and dam Stuated whally in Mobile County, Aladbama some 12 miles

from Missssppi. Oneor both of these defendants, & atime of naturd flooding released

water into an Alabama cresk which traversed some 12 miles across Alabama and

eventudly flowedintothe EscatavpaRiver inMissssppi and added to theflooding caused
by Hurricane Georges. By no dretch of the imagingtion can it be sad that thee
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nonresident defendants “purpossfully directed thar attivities a the forum date and this
litigation results from the aleged injuries that arise out of or rdae to those activities”

123. Thedueprocessclauseprovides “No Stateshdl . . . depriveany parson of life, liberty, or property
without due processof law .. .." U.S. Cong. amend. X1V, 8§ 1. The United States Supreme Court has
held: “[D]ue process requires only thet in order to subject adefendant to ajudgment in personam, if hebe
not present within the tearritory of the forum, he have cartain minimum contacts with it such thet the
mantenance of the sLit does not offend traditiond notionsof far play and subgtantid judice™” Int’l Shoe
Co. v. Washington, 326 U.S. 310, 316, 66 S. Ct. 154, 90 L. Ed. 95 (1945). A defendant has
“minimum contects’ with adateif “the defendant has ‘ purposefully directed’ his activities a resdents of
the forum and the litigation results from dleged injuries that ‘arise out of or rdae to’ those activities”

Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472, 105 S. Ct. 2174, 85 L. Ed. 2d 528 (1985).

124.  Applyingthisrule, the City and theBoard “ purpossfully directed” their ectivitiestoward Missssppi

property owners, by opening the saillway to its maximum capecity, as shown by the following depogtion

testimony of Benny White, awater treetment operator for Mobile Water:

Q. S0 you hed them -- you hed them wide open?

A. That's correct.

Q. Couldn't have got any more out of them?

A. No, Sr, not to my knowledge.

Q. Had you ever opened them like that before, al seven ten [9c] feet?
A. No.

Q. Have you ever opened them like that Snce?

A. No.

125. Thereisno question that the City and Board knew the water would flow into Mississippi based on

deposition testimony of Les Brown, alicensed professond engineer for the water board who had direct
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upevisory responghility for operations and maintenance of the Converse Reservoir and Dam:
Q. S0 | asaume, unlike the board members |’ ve taked to today, you know and you
knew in 1987 that if you opened the gates at the soillway a the Big Creek
Reservoir, the water runs down Big Cresk and into Missssippi.
A. Yes
They knew that the water would flood Mississppi basad on White s depogition testimony:
A. [W]hen you opened one gate four feet and above or over four feet, you cdled
[Moss Point, Mississppi and Jackson County, Mississippi].
Q. And why would you cdl them?. ..

* * %

A. WiHd|, they say we have a - it's a -- we possbly are atributing to flood or
something or other in Moss Point.

Further, this action resulted from the dleged injuries thet arose out of the ectivities. According to the
complaint: “This rlease of weter, in ather the manner, volume, or a the time released, causad damege
and/or destruction to the redl and persond property of the Plaintiffs in Jackson County, Mississippi.”
Therefore, the City and the Board hed sufficient “ minimum contacts’ with Mississppi towarrant gpplication
of our long-arm Satute.
126. InMedical Assurance Company of Mississippi v. Jackson, 864 F. Supp. 576, 577 (S.D.
Miss 1994), aMisss3ppi insurance company sued an Alabamaattorney and hisAlabamadient for breach
of a setlement agreement. The atorney and the dient moved to dismiss the action for lack of persond
jurisdiction. | d. & 577. Thedidrict court denied the mation. 1d. at 579-80. After noting thet “[a] angle
act by the defendant directed a theforum date . . . can beenough to confer persond jurisdiction if thet act
givesriseto the daim being assarted,” the federd didrict court reasoned:

[D]efendants . . . had suffident contacts with Missssippi . . . for the court to exercise

‘goedific jurisdiction.” . . . Jackson, on Moore shehdf and presumably with his authority,

initidly wrote aletter to MACM in Missssppi to settleamedicad mapracticedam. .. .
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... Jackson rgected thet offer by telephone and made a counter-offer . . . ... .. Jackson

telephoned Dunn in Mississppi to acoept the offer and theredfter, wrote aletter to Dunn

in Mississppi confirming the settlement . . . .
|d. at 579.
727. Aswastrueof the comparison of the present casewith City of Milwaukee, soisthereadriking
amilaity between Jackson and the present case. Both Jackson and the present case involve
Alabamians Jackson involved an Alabama atormey and his Alabama dient and this case involves an
Algbama municipdity and its Alabama subsdiary. Also, both Jackson and the present case involve
defendantswho never st foot in Missssppi; Jackson invalved an atorney and hisdient negatiaing from
thar out-of-gate office and the present caseinvolvesamunicipaity and itssubgdiary rdeesing water from
thar out-of-gatedam. Sgnificantly, however, in Jackson, thedefendants contactswith Missssppi were
much less extengve then the City and Board's contacts with Missssppi — that is, Jackson involved
meking two tdephone cdls and writing two letters while this case involves rdessing 18 hillion gdlons of
water. If Jackson had “minimum contacts” then surdy the present case has “ minium contacts”  Sated
another way, if writing two letters and meking two tdgphone cdlsis minimum contact,” then rdleesing 18
hillion gdlons of water is surdy a“minimum contect.”  Therefore, the City and the Board hed “minimum
contects’ with Missssippi.
128.  Whether maintenance of a it offends “traditiona notions of far play and subgtantiad justice”
dependson: (1) theforum da€ sinteres in adjudicating the dispute; (2) the plantiff’ sinterestsin obtaining
convenient and effective rdief; (3) the interdate judidd sysem’s interest in dbtaining the mogt efficent

resolutionof controverses, and (4) the shared interest of the severd Satesin furthering fundamentd socid
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polides. Burger King, 471 U.S. a 477.
129.  Applying thisrule, Missssppi hasasrong interest in adjudi cating the dispute because Missssppi
resdentswereinjured, Missssppi property wasdestroyed, and the City and the Board continueto rdlease
water. Also, the interest of Horne and the hundreds of other Missssppi property owners in obtaining
convenient and effective rdief is furthered by kegping the suit in Missssppi because ther property is
located in the county where the suit wasfiled. Further, theinterdatejudiad system'sinterest in obtaining
the most efficent resolution of controversesis not harmed by kegping the it in Missssppl Sncethe City
and theBoard areonly 12 milesfromMissssppi. Thus mantenanceof thesuit doesnat offend “traditiona
nations of far play and subgtantid judice” and gpplication of the “long-arm” datutein this case does not
violate the United States Condtitution.

CONCLUSION
1130.  The chancery court hed persond jurisdiction over the City and the Board under the Missssppi
long-arm datute, and the learned chancdlor erred in granting the mation to dismiss for lack of persond
jurisdiction. Wereversethe chancdlor’ sjudgment and remand thiscasefor further procesdings condstent
with thisopinion.
131. REVERSED AND REMANDED.

SMITH, CJ., WALLER, PJ.,, EASLEY, CARLSON, GRAVES DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ J., NOT PARTICIPATING.
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