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COBB, PRESDING JUSTICE, FOR THE COURT:

1. Anthony Joe Doss was convicted of capita murder and sentenced to deeth for the murder of

Robert C. Bell. Dosss conviction and sentence were affirmed by this Court on direct gpped. See Doss

v. State, 709 So0.2d 369 (Miss. 1996), cert.denied, 523 U.S. 1111, 118 S. Ct. 1684, 140 L. Ed. 2d

821 (1998). Thefdlowing summeary of the factsis compiled from that opinion:



On May 6, 1991, outsde Sparks Stop-N-Shop, a smd| grocery sorein rurd
Grenada County, Doss, James, Coffey, and Freddie Bell (who was Daoss s co-defendant)
were Stting a a picnic table when the events giving rise to the subsequent murder began
to unfold. Asthey sat drinking beer and eating potato chips, Freddie mentioned that he
needed some money to get to Memphis. According to the other three, Freddie asked
themtojoin himin robbing Sparks. Jamesand Coffey tedtified thet they said notojoining
Freddie splan. They further testified that Freddie then pulled out two guns and gave one
to Doss, who tedtified thet it was a .25 cdliber gun. According to James, Freddie told
Daossthey should “goin shoating”. Coffey tedtified thet Dossthendated “Let’'sgo. Let's
godoit” Jamesand Coffey thenleft to goto Coffey’ shomenearby. A few secondslater
they heard gun shots coming from Sparks.

Dossadmitted that he was given the gun, but said he did not agreeto hurt anyone,
but hewasforced a gunpoint by Freddieto beinvolved. Dossdid admit hewent intothe
doretorobit. Threegunsweretesed by aMissssppi CrimeLabforensc saentis, who
tedtified thet five of the nine bullet holesin the victim were matched to the .38 cdiber pistal
recovered and tested. Three of the remaining shots were Smilar but nota 100% meatch.

Exactly what happened during the commission of the robbery neturdly could only
be explained by the robbers and Bdll. Unfortunately, Bell was dead, Freddie did not
tedtify, and Dosss gories change over the course of time. Once the shoating ceased,
however, Freddie and Doss ran from the store and headed up the same road that James
and Coffey were on, where Doss and Freddie met them. James tedtified that Doss was
giventhe .25 cdliber gun before entering Sparksand that after the robbery Freddie had the
origind .22, as well as the .38 which was taken from Sparks. The .22 and .38 cdiber
pistols werelater recovered from Freddi€s house and the .25 cdliber wasrecovered from
the car of afriend who took them to Memphis

According to Coffey, Dossthen said thet heshot Bell intheneck and that it caused
him to "hung lower" because he hed "emptied his gun into” Bel. Coffey tedified thet
Freddie also admitted to shooting Bell, but did not offer any further comments. Jamesaso
tedtified that Dass admitted to shooting Bell. Aswould be expected, Dosss police Sation
datement and in-court testimony are very different from whet others sad.

After Doss and Freddie admitted to shooting Bell, Freddie said that he needed to
get to Memphis. However, before they left, Freddie dlegedly threatened to kill James,
dating that he did not want any witnesses. James tedtified that Doss then sepped in and
prevented Freddiefromkilling James Jamesand Coffey confirmed thet Dossand Freddie
hed solen a pigal, a box of shels, and a gray money bag from Sparks James dso
confirmed, as did Dass himsdlf, that Doss admitted to unsuccessfully trying to open the
cashregider.

Subsequently, Freddie, Doss and Coffey went to Memphis leaving Jamesiin
Grenada County. Coffey tedtified that he remembered Freddie wanting to go back to
Grenada County to shoot James S0 thet there were no witnesses and that Doss sad thet
he "was reedy to do it" too. Doss denied suggesting to Freddie thet they should go back
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and shoot James. Freddie, Dossand Coffey werearrested in Memphisshortly theregfter.
Each of the three gave datementsin the Memphis police department on May 9, 1991.
Doss, after 9gning a Miranda form, sated that Coffey was the person who shot

Bdl with the .38, but he subsequently admitted on cross-examingion thet his Satement

about Coffey being involved wasacompletefabrication. Doss contendsthet the Satement

he gave a trid was the "truth”" and that the Memphis datement, which he admitted was

riddled with lies wasgiven becausehewas" scared” and "knew they wouldn't bdieveme™

The Sate's physca evidence induded, among other things, the Sore owner's tesimony

that a.38 cdiber gun was taken from the store during the robbery which was matched to

guns recovered following the arrests of the suspects. Additiondly, the Satehad balligtics

meatches between the bulletsretrieved from Bell's body and the .38 cdiber gun. The Sate

asointroduced evidencefrom the Missssppi Crime Laboratory metching thefingerprints

from the coke box behind the counter with those of Doss.
Doss, 709 So.2d a 375-77.
2.  Dosshasnow filed angoplication for leaveto file mation to vacatejudgment and sentence with this
Court, rasng eght issues (1) juror dishonesty; (2) shackling during trid; (3) ineffective assstance of
counsd in guilt phese (fallure to object to judge sinquiry during voir dire and to admisson of Satement
intoevidence); (4) ineffective counsd in sentencing phase (failureto present mitigation evidence); (5) mentd
retardationwhich pred udesthe deeth pendty under Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242,
153 L. Ed. 2d 335 (2002); (6) use of avoiding arrest aggravetor; (7) disoroportionate sentence snce he
was nat the trigger man, and (8) cumulaiveerror.  We grant leave for Dassto proceed in the Grenada
County Circuit Court for an evidentiary hearing on the merits of his daim of ineffectiveness of counsd
ouring the mitigation or pendty phase of histrid and hisdam of mentd retardation, pursuant to Atkins
and the gdandardsand procedures set forthin Chase v. State, 873 So. 2d 1013 (Miss. 2004). We deny
Doss sapplicationin dl other respects

ANALYSS

l. Juror dishonesty.



13.  Dossfirg argues thet during voir dire, progpective juror Lewis Paul Griffin faled to answer a
question which would have resulted in his being chalenged had he ansvered. Thetrid judge asked the
fdlowing:

| was about to ask the question, how many of you, if any, have ever had an occason

where you might have usad any of these men to represent you or any member of your

family. Now, remember, that would mean that the Didrict Attorney might have hed

occason in hisoffidd capadity to prasscute acrime, which he prosecutes in the name of

the date of Missssppi, but it might have involved a member of your family as a victim.

You may have come in contact with them because of that. In the case of Mr. Baley

[Doss saitorney], of course, it might have been ether aplaintiff or defendant. Havethey

ever represented you or amember of your family?
Randdl O. Poss gated that he had used Didrict Attorney Doug Evans"asapersond atorney to draw up
willsand such” but gated that would not poseaproblemfor him. BarbaraAnn Spence sated that she hed
"usad Mr. Evansfor some things” that these matters had been conduded and would pose no problem.
Jes2 FHelds dated that Evans heped hisfather with abad check. Thetrid judge then asked whether any
of the atorneys had been on the "oppogite Sde” daing that "in the Didrict Attorney's case thet would
mean he might have prosscuted you or amember of you family. Anyonea dl? | takeit then that none of
you have ever had an occasion where these men have been on the opposite Sde. They have never
prosecuted you or amember of your family that might have been charged with afdony, and they have
never represented the oppodite Sde in a avil mater, @ther.” Lewis Paul Griffin did not ansver and
eventudly he sarved on the Dossjury.
4. Acoupleof monthsearlier, in January 1993, Frederick Bell, Dosssco-defendant, had hisseparate
murder trid in Grenada County, and Griffinwasadso in that venire. There, the sametrid judge conducted

voir direand asked the same type questions, but after one juror sated that Didrict Attorney Evans was



"our lawyer," thetrid judge added: "I wanted to say, d<0, thet, of course, he could have represented you
in private practice in some manner, and | want to know thet, aswel." At that point, Griffin Sated thet
Evans represented him in a cugtody case during a divorce, but that would meke no difference to him if
sdected asajuror in Bel's case. Neverthdess, Bdl's defense counsd peremptorily struck Griffin,

.  Dossnow arguesthat if Griffin had answered truthfully during vair direin hiscase, ashedid inthe

Bdl case, counsd for Doss would have dricken him from the venire Doss dites Odom v. State, 355

S0.2d 1381, 1383 (Miss. 1978), where this Court Stated:
[W]e hold that where, as here, aprospectivejuror inacrimind casefalstorespondtoa
rdlevant, direct, and unambiguous question presented by defense counsd on voir dire,
dthough having knowiedge of the information sought to be dicited, thetrid court should,
uponmotion for anew trid, determine whether the question propounded to the juror was
(1) rdlevant tothevair direexaminaion; (2) whether it was unambiguous, and (3) whether
the juror had subgtantia knowledge of the information sought to be dicited [FN1] If the
trid court's determination of these inquiries is in the affirmative, the court should then
determineif prgjudice to the defendant in sdlecting the jury reesonably could be inferred
from the juror's failure to repond.

Odom was granted anew trid where ajuror failed to reved that his brother was one of the investigating

officarsinthemurder Odomwaschargedwith. See alsoLaneyv. State, 421 So.2d 1216 (Miss. 1982)
(murder conviction reversed where juror failed to mention relaives who were law enforcement officers);
Atkinsonv. State, 371 S0.2d 869 (Miss. 1979) (mandaughter conviction arising from car crashreversed
where juror faled to mention two rddives killed in car accidents); Brooks v. State, 360 So.2d 704

(Miss. 1978) (assault conviction reversed on severd grounds, induding wherejuror falled to mentionfamily

member wasvidim of crime); Dase v. State, 356 So.2d 1179 (Miss. 1978) (murder conviction reversed

where juror faled to mention son's murder one month before trid).



6.  Inthepresent case the Satefirg assartsthat “thisinformetion [thet Griffinwas peremptorily struck
during the Bell trid due to the fact that the D.A. hed been his a@torney in acivil matter] was avallable to

Petitioner and [his atorney] Balley” a trid, and argues that there was nothing wrong with Griffin not

supplying thisinformeation because hewasn't spedificdly asked to. The State contendsthat the circuit court

only asked whether they had been invalved in some metter with Evansin his officid cgpadity as didtrict

atorney, and indicated thet any other ansvers were "unnecessary™ and "unimportant.”  Additiondly, the

Sate argues that the dircuit court asked a different question during Bdl's trid, and that when Griffin did

provide the informetion in Bel's trid, the court noted thet the answer did not fall within the scope of the

guestion.

7.  Thetransriptsof both vair direspartidly support the Satesargument. Inthe Bdl trid, when one

potentid juror volunteered that Evans had been his lavyer outside his didrict atorney capacity, Judge

Sumner stated that he should have medethet part of his question and hewanted to know thet. Inthe Doss
trid, the parties volunteered their connectionsto Judge Sumner, but he did not darify the metter asshehed

donein the Bdl vair dire. If D.A. Evansspreviousavil litigation dientswereardevant matter during voir

direin Frederick Bel'scase, then they weredso ardevant mater during Anthony Dossstrid two months

later. Itisdifficult to undersand why, notwithstanding the differencein theactud wording of the questions,

Giriffinvolunteered thisinformation & Bdll'strid and not a Dossstrid, where other jurorsvolunteered such
information. The State ds0 arguesthat Doss shows no proof thet Griffin's previous assodiaion with Evans
was the reason he was dricken from Bdl's jury. There would be, however, no such proof with a
peremptory chalenge absent some kind of datement from Bdll's atorney.

8.  TheSaeds0 arguesthat, despite defense counsd Bailey's svorn assartion to the contrary, it is

6



doubtful thet Balley would have gricken Griffin hed he known thisinformation. The State pointsto jurors
Randle Poss, Barbara Spence and Jesse Fields as jurors who provided much better reesons on voir dire
to quedtion thair fairness and were nat peremptorily chalenged. A review of vair dire showsthet Randle
Posswasthe victim's Sunday School teacher for two or three years and the victim's grandmother was a
baby dtter for Posssfamily for two or three years. Barbara Ann Spence dated that she knew the Bdlls
caaudly from softhall practices, and thet their children went to school together, and her daughter and Mr.
Bdl'sson were very dose She dso dated that she had heard some statements about the case from the
vicim'sfather. Jesse Fidds stated that his mother worked dosdly with Mrs. Bell, and he knew thevictim.
The State further argues that Griffin would take mercy into account when rendering hisverdict.

19. Dossaguesthe thisisirrdevant because Jesse Felds was dricken for cause because he dated
that he would automaticdly vote for the degth pendty in case of a conviction of capitd murder, and thet
defense counsd ran out of peremptory chdlenges on juror 44, wheress jurors Poss and Spence were
numbers 73 and 83. The Sate's argument that Griffin would have taken mercy into account is based on
Griffin'sfailureto regpond to defense counsd's question asto how many of thejurorsfdt that mercy should
have nothing to do with their verdict.

110. TheOdom test providesthet thetrid court should, on amoation for new trid, determine whether
the question propounded to the juror was rdevant, unambiguous and whether the juror hed subgtantia
knowledge of the information sought to be didited. The court then determines whether prgjudice can be
inferred from the juror's fallure to respond.  The record showss that the second requirement, thet of the
questions being unambiguous, was not met in Dosss trid.  The judge may have been only interested in
jurors who hed contact with D.A. Evansin his offiad cgpadty, or he may dso have been trying to diat
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information about contacts that jurors may have had in other aspects of Evanss legd prectice. It is
impassible to tdl, from the dircuit court's questions, or from the judge' sfalure to daify the mater, ashe
hed done earlier inthe Bdl trid. Sincedl the rdevant questionsfrom the Odom test cannot be answered
in the affirmative, we do not reach the question of whether preudice to the defendant can reasonably be
inferred. “If prgudice reasonably could be inferred, then anew trid should have been ordered. Itis, of
course, ajudida question asto whether ajury isfar and impartid, and the court’s judgment will nat be

disurbed unlessit gopearsthat it isdearly wrong. Odom, 353 So.2d at 1383. Thisissueiswithout merit.

. Must the conviction be reversed because the defendant was shackled
during thetrial in amanner apparent tothejury?

11. Doss next argues that he was shackled throughout histrid, thet at leest four jurors saw him, and
since there was no finding or reason or judtification for thisstated in the record, hewas prgjudiced and his
rights violated. Doss joined in severd mations filed by his co-defendant, Frederick Bell, in a pretrid
hearing on November 30, 1992. One of the mations was a mation to preciude the sheriff's department
frombringing Frederick Bdl [or Anthorny Dosg| into court in sheckles and tolimit the number of uniformed
officersin the courtroom. The drcuit court ruled:

| require that they have some restraint in view of representation being madeto the Court,

and | bdieveit being undenied that they are under charges from other jurisdictions aso,

and, therefore, they will berestrained. However, | will ask the Sheriff to do soinamanner

which will be leasgt dbtrusveto thejury or anyone dseinvavedinthetrid. | will not limit

the number of uniformed officers a thistime, in the courtroom. | may do o later when

| see how many weve gat.
Thisissue was not raised on direct gpped.

112. Dossdso rdieson four "dfidavits’ to argue that four jurorssaw himin shacklesin the courtroom.
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Anexaminaion of the exhibits showsthat two are satementsby interviewersworking for the defenseteam
asto what the former jurors, Susan Honeycutt and Joycdyn Clark Mitchdll, sad. Inother words, it was
planly hearsay. The other two statements, apparently made by Maxine Brock and SD. Booker, the
former jurors themsdves, are not notarized. See Russell v. State, 849 So.2d 95, 109 (Miss. 2003)
(affidavit isa sworn Satement in writing made before an authorized individud).

113.  Dossdtes numerous cases from the U.S. Supreme Court, federd courts and courts of this and
other gates on shackling, but the primary rulesto be taken from these cases are the following:  shackling
a defendant is dlowable within the discretion of the court, but should be used as a last resort. It is
dlowable to protect the decorum or dignity of the trid processor the sefety of trid participantsor prevent
ecgpe. One of the dldest and mogt cited cases from this Court dedling with shecklingisRush v. State,

301 So.2d 297, 300 (Miss. 1974), where this Court Stated:

[Rusgh] contends thet being exposed to thejurorsin handcuffs denied him
afar trid. It isacommon-law right of a person baing tried for the commission of acrime
to be free from dl manner of shackles or bonds, whether of hands or feet, when in court
inthe presence of thejury, unlessin exceptiond caseswherethereisevident danger of his
escape or in order to protect othersfrom an atack by the prisoner. Whether thet ought to
be doneisin thediscretion of the court, based upon reasonable groundsfor gpprehension.
But, if thisright of the accused is vidlated, it may be ground for thereversd of ajudgment
of conviction. Marion v. Commonwealth, 269 Ky. 729, 108 SW.2d 721 (1937).

However, the falure, through an oversght, to remove handcuffs from a prisoner

for ashort time or any technicd violation of the rule prohibiting shackling, not prgudica
to him, isnat ground for reversal. Marion, supra.
Under the facts and drcumdatances of this case, we are of the opinion thet the action of the
deputy sheriff in bringing the gopdlant into the courtroom in the presance of the
prospective jurors while handcuffed did not resultin any prgudiceto hisright to afair trid.
See United States v. Hamilton, 444 F.2d 81 (5th Cir. 1971); Williams v.
Commonwealth, 474 SW.2d 381 (Ky.1971).

114. The State argues that becausethisargument could have been raised on direct goped and wasnat,



itisnow procedurdly barred. Weagree. See McGilberryv. State, 843 S0.2d 21 (Miss. 2003) (clam
based on shackling in desth pendty pogt-conviction case was barred under Miss. Code Ann. 8 99-39-
21(1) for falure to rase a trid or on direct goped). Even if this Court did reach the merits of this
argument, thereis no prgudice to Doss, basad on the satements offered by him from: Honeycutt (“Doss
waswearing sregt clothes, but because he could not wak normaly shethought hewaswearing shackles?);
Mitchdl (“[Doss had shackleson hislegs Hewasvery quiet. He obvioudy couldn't hurt anybody under
the drcumdances’); Brock (1 do remember that hehed shecklesaround hisankles. | don't think they ever
took the shackles off. Heworethemtheentiretrid”); and Booker (* Anthony wasweearing casud dothes
during thetrid. Hewasdso wearing chainson hiswrigsand legs’).  Even though some of thejurorsdid
notice that Doss was sheckled, it gopearsit had no prgudiad effect. Additiondly, neither Doss nor the
State dtes even one case where this Court has reversad a conviction based on the jury seeing someone
shackled before or during atrid. Thisissueis procedurdly barred and is without merit.

[Il. Wastrial counsd ineffective at both the guilt and punishment phases for

failing to raise the various issues upon which this court imposed a
procedural bar on direct appeal?

115.  This Court dated the following about ineffective asssance of counsd in Burns v. State, 813
So.2d 668, 673 (Miss. 2001):

The gandard for determining if adefendant recaved effective assstance of counsd iswl

settled. "The benchmark for judging any daim of ineffectiveness [of counsd] mugt be

whether counsd'sconduct So undermined the proper functioning of theadversarid process

that the trid cannat be rdied on as having produced a just result.” Strickland v.

Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 80 L .Ed.2d 674 (1984). A defendant

mugt demondrate that his counsd's performance was deficient and that the deficiency

prejudiced the defense of the case. | d. a 687, 104 S.Ct. 2052. "Unless a defendant
meakes both showings it cannot be sad that the conviction or deeth sentence resulted from
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a breskdown in the adversary process that renders the result unrdidble” Stringer v.

State, 454 S0.2d 468, 477 (Miss.1984) (citing Strickland v. Washington, 466 U.S.

a 687, 104 S.Ct. 2052). The focus of the inquiry must be whether counsd's asssance

was reesonable congdering dl the drcumdances. |1 d.
116. Theentirdy of thisissue as presented by Doss in his motion to vacate judgment and sentence, is
asfdlows

Ondirect goped, this Court imposed procedurd bars with respect to anumber of daims

that trid counsd falled to presarve. Counsd's @rors in that regard conditute ineffective

assdance of counsd. This dam is rased under the Sixth, Eighth, and Fourteenth

Amendments to the United States Condtitution, 88 14, 26, and 28 of the Missssppi

Condtitution.
This Court's opinion on Daosss direct goped contains 17 ingances where this Court found thet the
procedurd bar was gpplicable because of defense counsd'sfalureto rase an objection a trid, or falure
to rase the same objection at trid he was atempting to raise on direct appedl. In 15 of these indances,
the Court dso discussed the merits of theissue and found thet theissuewas without merit. If theissuewas

without merit, then defense counsd would not beineffective under thetwo part test st forthin Strickland
v. Washington, which requires (1) defident conduct and (2) pregjudice to the defendant caused by the
defidency.

M17. Thereweretwo issueswherethis Court found aprocedurd bar and did not reech the merits. The
fira was where the trid judge atempted to determineif anyone onthejury veniremight possessany racid
bias because of the race of the defendant and victim. Doss admitted that the inquiry was proper, but
asserted that theway inwhich thetrid judgeworded the question would actudly discourage someonefrom
revedingsuchabias. ThisCourt found: "After reading thetranscript initsentirety, it gopearsto this Court

that the trid judge hed the best of intentions in trying to discover anyone on the venire that was not
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impartid, dthough the manner in which the inquiry was done may have hed a chilling effet.” Doss, 709
So.2d at 382.

118.  The other indance involved a transcript of Dosss Satement made to police in which another
shooting, besdesthat of Robert C. Bdll, was mentioned. Thiswas the shooting of Tommy White, which
took place hours after the shooting of Robert Bell. Doss eventudly pled guilty to second degree murder
in connection with the shoating of White. In the datement Dosswasasked if thegun "they”" used to shoot
"thisguy up herein Memphis' wasthe same gun thet wastaken from the Sparksstore. Dosssaid hewaan't
aure, but it was Smilar. Daoss denied getting any additiond guns after they hed | eft the Sparksstore. This
Satement was admitted into evidence,

119.  In nather indance does Doss demondrate that his counsd’ sfalure to timdy object, or to object
with spedifidty, so undermined the proper functioning of the adversarid process that the trid did not
produce a jugt result, or prgudiced his defense of the case as required under the second prong of

Strickland. AswesadinDavisv. State, 743 So. 2d 326, 334 (Miss. 1999):

To determine the second prong of prgudice to the defense, the
sandard is“areasonable probability thet, but for counsd’ s unprofessond
errors, the result of the proceeding would have been different.” Mohr v.
State, 584 So. 2d 426, 430 (Miss. 1991). . . . Thereis no condtitutiond
right then to errorless counsd. Cabello v. State, 524 So. 2d 313, 315
(Miss 1989). . . . If the pogt-conviction gpplication fails on ether of the
Strickland prongs, theproceedingsend. Neal v. State, 525 So. 2d 1279, 1281 (Miss. 1987).

Thisissue iswithout merit.

V. M ust thesentencebevacated because of ineffective ass stanceof counsd
in the penalty phase of thetrial?
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120. Dossrdiesfirg onthedfidavit of histrid atorney who Satesthat: Dossswasthefirg casehe hed
defended where the death pendlty was sought; he did not seek any school, medica, menta hedlth or other
records, because he did not redlize the importance of the records in presenting a defense during the
sentencing phase; he did not seek advice from amentd hedth expert, funds for amenta hedlth expert or
any kind of mentd hedlth evauation; and he did not obtain any records resuliting from the investigation of
aimind chargesagaing Dassin Shelby County, but he did obtain theindictment and judgment in thet case
Bailey dso obtained the gppointment of an investigator, Kelvin Winbush, who was a0 the investigator
for Dosss co-defendant, Frederick Bdll. Balley sated that Winbush told him he hed interviewed: Dosss
aunt, Lillie Moore Dosss 9ders, Lucretia Monger and Mavis McCadter; Dosss brothers, Marvin Doss
and Randy Doss, and John Wesmordand and thet dl sated that Doss was a good and/or quiet person
who gat invalved with the wrong crowd. Balley did nat follow up with these witnesses or ask them to
tesiify a the sentencing phese. Balley stated that Winbush told him he had contacted two teechersin
Bruce, aMrs. Parker and aCoach Smith, but it was questionable asto whether these people actudly knew
Doss, or whether they had mistaken him for Frederick Bell. Bailey did not redizethat aconflict might result
fromusing Winbush, where one of Baley's potentid defense drategieswasto blame Bdl astheingtigator
of theshoating. Balley saesthat heinterviewed only Dosssmother and an aunt for afew minutes. Bailey
satesthat hefdt hedid agood job in defending the case @ the guilt phase, but that he did not know wheat
he was doing as to the sentencing phase.
21. KdvinWinbush'safidavit datesthat thiswas hisfirg mitigationinvestigation, and thet hewasdso
theinvestigator for Frederick Bdll. Winbushidentified LillieMoore, LucretiaMonger, , MavisMcCeder,

, Mavin Doss, , Randy Doss, , and John Westmoreland, a friend, as favorable mitigation witnesses.
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Winbushdso identified Coach Smith, ateacher and coach in Bruce, as someone who knew Anthony and
sad he"behaved farly wdl for themog part.” Winbush sated that he gave Bailey contact informetion for
some of thewitnesses and Baliley knew Winbush hed contact information for themdl. Winbush saysthet
hewas never asked to follow up with the witnesses, to arrangefor subpoenas, to arrangefor their presence
a trid, or to look for additiond witnesses after Winbush'sinitia report. Hewasaso not asked to do any
investigating in Chicago.

22. CadynWatkins, the public defender who handled Dasss murder chargein Shelby County, Setes
in an affidavit that she obtained school records for Doss from Chicago; Dosss medicd records from
Chicago, induding records invalving a 1986 heed injury; and the 1988 psychologicd report done a the
Universty of Missssppi. She datesthat Lee Baley never requested these records.

123. Dossatachesthe affidavits of hismother, Sadie Doss, Verlene Forest Williams, a woman who
became friends with Doss during hisimprisonment; Caralyn Phillips, an aunt; Ernegtine Williams an aurt;
LucretiaMonger, ; Randy Doss, ; Rosdyn Monette Jackson, Dosss aunt; Mary Jennings, Dosss aunt;
John Westmordand, who had been married to Dosss aunt; Annette James, a girlfriend; Marvin Doss
Anthony'shdf-brother; Q.T. Doss, afamily member; LillieMoore, ; SandraPrice, adaughter of Sam " Jog"
Brown, wholived with Dasssmother in Chicago; Chantay Price, SandraPricessixteen-year-old daughter;
Varnado McDondd, sep-sgter of Lucretia Monger; Carie Cole, Dosss aunt; Rose Cddwel, afriend
of Dasssmother; and Sam Phillips, Dossshiologicd father. Theafiantssay that Dosswasshy and quiet,
not aviolent person; that there were times when Doss seemed to go into asaizure or trance of somekind,
when he did not respond to people; that he had menta or medica problems thet began with his mather's
drinking and drug use during her pregnancy with him, followed by lead poisoning and heed injuries during
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Dosss childhood; that mentd illness seemed to run in the Doss family; thet Doss was eeslly led by
Frederick Bdl, whowasabed, violent person and camefrom aviodlent family; that Dossbegan to runwith
a bad crowd when he moved from Chicago to Missssppi; that Dosss birth and upbringing in Chicago
were riddled with crime, drug abuse and poverty. Spedificdly mentioned and blamed for much of the
midfartune suffered by Doss and his family in Chicago was Sam Brown, who lived with Dosss maother.
Dass goparently bdieved for much of hisearly life that Sam Brown was his biologicd father. According
to various afidavits, Sam Brown was vident and abusve toward Doss, his mother and the rest of the
family; hetook whet little money thefamily hed to buy drugsand gamble; and he sold drugsand introduced
the children in the family to drugs

124. InWigginsv. Smith, 539 U.S. 510, 123 S. Ct. 2527, 156 L. Ed. 2d 471 (2003), the United
States Supreme Court found that prgudice resulted from counsd’s failure to discover and present
mitigating evidence  Dossrdieson Davis v. State, 743 So.2d 326, 329 (Miss 1999), in which this
Court dated: "[W]hile atorneys will begranted wide discretion astotrid srategy, choosing defensesand
cdlingwitnesses acartan amount of investigation and preparationisrequired. Falureto cal awitnessmay
be excusad basad on the bdief that the testimony will not be hepful; such abdief in turn must be based on
agenuineeffort tolocate or evauate thewitness, and not on amisiaken legd nation or planinaction.” This
Court granted Davis|leave to proceaed on thet issue where his atorney cdled three witnessin sentencing,
afriend of Daviss, and DavissSger and mother. Davisdleged that histrid atorney did not cdl available
character witnesses and did not prepare the oneshedid cdl.

125. DossdsordiesonWoodwardv. State, 635 S0.2d 805 (Miss. 1993), wherethis Court vacated

Woodward's degth sentence on pogt-conviction and remanded for a new sentencing hearing, and
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Leatherwood v. State, 473 S0.2d 964 (Miss. 1985), where this Court, on post-conviction, remanded
the question of ineffective assgance of counsd to thecircuit court for an evidentiary hearing. Inboth cases
it was dleged that defense counsdl had faled to properly investigete, locate and prepare witness for
sentenang.

726. Dossfindly dtes Burnsv. State, 813 S0.2d 668 (Miss 2001). Burnsaleged that his defense
counsd was ineffective for falure to cal any witnesses during the sentencing phase. Burns presented
afidavits from severd personswho Sated that they would have been willing to testify for Bumnsif they hed
been cdled, induding his mother, Sgter, two co-workers and aformer employer. The Court noted thet
"[slome of the evidence as proposed in the affidavits probably would not have aided the defense™ such as
evidence about violent behavior and drug use by Burns, and it was possible that the fallure to cal such
witnesseswasamatter of trid srategy. | d. a 678. Apparently no tesimony concerning thisdecisonfrom
trid counsd was provided, as this Court found thet it should grant leave to proceed on thisissue "aosent
explangtory testimony.” 1 d. at 679.

27. The Statearguesthat Dossssupporting affidavits are contradicted by earlier testimony, contradict
eachother, areirrdevant, fadaly fase, and insufficient to support Dasssdam. The State correctly points
out numerous problems with the dfidavits induding:  Anthorny Doss and his mother had numerous
opportunities to tel the horror stories about life in Chicago earlier, and never did so until after his
conviction; severd persons now testify that Anthony wanted to return to Chicago just before the murder
but was unable to; Anthony Dass and hismother never tedtified about any family history of mentd illness

until after his conviction; Sadie Doss never previoudy tedtified aoout any persond drug abuse history or
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problems with Anthony'sddivery; Sedie Dossnever testified about theterribletreatment she, Anthony and
the rest of the family endured at the hands of Sam Brown, but fasdy told the jury a Anthony'strid thet
Sam Brown was Anthony'sfather.

128. TheSaeditesapsychologica reportissued by the Universty of Missssppi after Dosswastested
therein 1988. In thet report Sadie Doss told the interviewers that her pregnancy and Anthony's ddivery
was normd, that there was no history of mentd illnessin thefamily, that therewas no history of dcohal or
drug abuseintheimmediatefamily; and thet thefirst of Anthony'sthreemost important wisheswasto return
to Chicago. The State paints out affidavit testimony supplied by Doss whichsupportshisdesireto return
to Chicago. The State dso points out that Doss does not supply any police or medicd reportsto support
the gories of assallts againg the family by Sam Brown and others, or the stories of illnessand drug abuse.
The State points out these incons sencies and some untruthsin the affidavits, such asditing Sandra Price's
afidavit as evidence of the family's history of mentd problems, where Sandra Price, the daughter of Sam
Brown, and Anthony Daoss are not blood rdetives.

129. The Sate arguesthat defense counsd Bailey's opinions about hisown performance areirrdevant
because (1) effective assstance of counsd isbased on an objective sandard and (2) such evidenceisnot
nemy discovered evidence. SeeInreHill, 460 So.2d 792 (Miss. 1984). WhileBailey'sopinions about
his own performance may not be rdlevant, there is no doubt that his many satements about what he did
not do, because he did not think it would be helpful, and that he did not know enough about degth pendty
litigationto know better, and that hisdecisonswere not apart of trid srategy, arerdevant. Dossdoesnot
dlege that Balley's atements are newly discovered evidence because thereis no such need a this point.
Dossisnot trying to get past aprocedurd bar.
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130. The State umsup itsargument by diting Dowthitt v. Johnson, 230 F.3d 733 (5th Cir. 2000),
for the propogition that counsd cannot be ingffective for fallure to interview or cal witnesses when those
witnesseswill not cooperate; Chasev. State, 699 S0.2d 521 (Miss. 1997), wherethis Court Sated that
an atorney was not ineffective where awitness supporting a defense motion refused to gopear and the
atorney did not attempt to force the witness to gopear; Brown v. State, 798 So.2d 481, 496 (Miss.
2001), where this Court dated thet the duty to investigate and prepare is nat limitless, Washington v.
Watkins, 655 F.2d 1346 (5th Cir. 1981), which finds that, when considering a daim of ineffective
assigance, one mug take into account dl drcumstances, but only as known to counsd a the time in
quedion; and Ladd v. Cockrell, 311 F.3d 349 (5th Cir. 2002), which gates that, in the face of
overwhdming evidence, modest mitigation evidence to the contrary becomesirrdevant.

181.  What the State does not atempt to do is didinguish, or even mention, Davis, Woodward,
L eatherwood or Burns, thecasesfromthisCourt cited by Doss. The State pointsout that some of wheat
isinduded in Dosss fidavitsis not hepful to him, but this did not prevent this Court from granting relief
inBurns. We acknowledge that many discrepandies exist among the affidavits presented by Dossin
support of this isue. However, we condude that Doss has made a suffident showing under the
Strickland test that Bailey's efforts fel short of the efforts a counsd should make in a desth pendty
sentenaing trid, 0 asto entitle Doss to an evidentiary heering on thisdaim in the drcuit court. Thiswas
Balley’ sfirgt degth pendlty case, and he admitted thet he did not know what hewas doing in the sentencing
phase. When counsd makes choices of which witnessesto use or not use, those choices must be made

basad on counsd’ s proper invedtigation. Counsd’s minimum duty isto interview potentid witnessesand
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to make an independent invedtigation of thefactsand drcumdances of thecase. Woodward, 635 So.2d
a 813 (Smith, J, concurring in part).

132.  Under Strickland, “[tlhe performance inquiry must be whether counsd’s assgance was
reasonable congdaing dl thedrcumgances’ and onceadefident paformanceisshown “ adefendant must
show that there is a reasonable probahility thet, but for counsd’ s unprofessond erors, the result of the
[sentencing phasg] would have been different.” Strickland, 466 U.S. & 694. In the present case, the
inquiry iswhether the sentence would have been different if mitigating evidence which was avaladle, but
not used, had been presented.  Doss should have the opportunity to present evidenceto thetrid court in
support of hisdam thet his counsd’ s falure to invedigate and present avalabdle evidence in mitigation
amounted to ineffective counsd.

V. Mus the sentence bevacated under Atkinsv. Virginia?

133. Dossaguestha heisentitled to have his sentence vacated because he is mentally retarded and
hisexecution is prohibited under Atkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d 335
(2002). Dossdamsthat Atkins isan intervening decson which dlows him to prooeed in the trid court.
34. Dossiscorrect that Atkins isan intervening decison; however, the United States Supreme Court
did not definewho is or isnot mentally retarded for purposes of digibility for adesth sentence, but instead
“leave 9 to the Statq g the task of developing appropriate ways to enforce the condtitutiond regtriction
upon [their] execution of sentences.” 122 S. Ct. at 2250. After Atkins wasdecided in Juneof 2002, this
Court consdered and developed  the standards and procedures which should be used in determining the

proper digoosition of daims of mentd retardation, inasariesof dedsonsinduding Foster v. State, 848
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So.2d 172 (Miss. 2003), Russell v. State, 849 So.2d 95 (Miss. 2003), Goodin v. State, 856 So.2d
267 (Miss. 2003), and Chase v. State, 873 So. 2d 1013 (Miss. 2004), with Chase now beaing the
semind case by which we meesure dams of mentd retardation.
135. InChase, we noted that the Atkins mgority dted with gpprovd two spedific, dmost identicdl,
definitions of “mental retardation.”

Thefirg was provided by the American Associaion on Mentd Retardation (AAMR):

Mentd retardetion refers to subdantid limitationsin present functioning.
It is characterized by Sgnificantly subaverage intdlectud functioning,
exiging concurrently with rdated limitations in two or more of the
folowing gpplicable adaptive kill areas communication, sHf-care,
community use, Hf- direction, hedth and sefety, functiond academics
leisure, and work, Mentd retardation manifests before age 18.

Atkins, 536 U.S. a 308 n. 3, 122 SCt. 2242, citing Mentd Retardation: Definition,
Classfication, and Systemsof Support 5(9th ed.1992). Thesecondwasprovided by The
American Psychiatric Assoddion:

“The essantid feature of Mentd Retardation is Sgnificantly subaverage
genead intdlectud functioning (Criterion A) that is accompanied by
sgnificant limitationsin adgptivefunctioning in at leest two of thefalowing
ill aress communication, sdf-care, home living, soad/interpersond
ills use of community resources, seif-direction, functiond academic
skills work, leisure, hedlth, and sefety (Criterion B). Theonset must occur
before age 18 years (Criterion C). Mental Retardetion has many different
etiologies and may be seen as a find common pathway of various
pathologica processes that affect the functioning of the centrd nervous
sysem.” Diagnogtic and Statisicd Manud of Mentd Disorders 39 (4th
€d.2000).

Id.
The Diagnodic and Sdigicd Manud of Mentd Disorders from which the

American Psychiatric Assodation definition is quoted, further gates that "mild" menta
retardation is typicaly used to describe persons with an 1Q levd of 5055 to
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agoproximatdy 70. 1d. a 42-43. The Manud further provides, however, that mentd
reterdation may, under cartain conditions, be present in an individud with an 1Q of up to
75.[FN18] Id. & 40. Additiondly, According to the Atkinsmgority, "[i]t isestimated thet
between 1 and 3 percent of the populaion hasan 1Q between 70 and 75 or lower, which
istypicaly consdered the cutoff 1Q score for the intdlectud function prong of the mentd
retardation definition.” 1d. dting 2 Kaplan & Sadock's Comprehensve Textbook of
Psychiatry 2952 (B. Sadock & V. Sadock eds 7th ed.2000) (emphasis added).

Thesedefinitionswere previoudy adopted and gpproved by this Court in Foster
v. State, 848 So.2d 172 (Miss.2003). This Court further held in Foster that

the Minnesota Multiphasic Persondity Inventory-11 (MMPI-1) isto be

adminigtered Snceits assodiated vdidity scales make the test best quited

to detect mdingering.... Foser must prove that he medts the gpplicable

gandard by a preponderance of the evidence.... This issue will be

conddered and decided by the circuit court without ajury.

Id. at 175.

Thex=ddinitions goprovedin Atkins, and adopted in Foster, together withthe
MMP-11, [FN19] provide adear sandard to be used in this State by our trid courtsin
Oetermining whether, for Eighth Amendment purposes a aimind defendant is mentdly
retarded. The trid judge will make such determingtion, by a preponderance of the
evidence, after recalving evidence presented by the defendant and the State.

Chase, 873 So.2d at 1027-28.

136.  Further,in Chase we aso adopted the procedures to be usad in determining mentd retardation,

asfollows

Having established the definition of mentd retardation to be used for purposes of
Eighth Amendment protection to mentaly retarded defendants, we now turn to the
procedure to be usad in reeching a determination of mentd retardation.

We hold that no defendant may beadjudged mentadly retarded for purposesof the
Eighth Amendment, unless such defendant produces, & aminimum, an expert who
expresses an opinion, to areasonable degree of certainty, that:

1. The defendat is mentaly retarded, as that term is defined by the
American Assodiaion on Mentd Retardation and/or The American
Psychiatric Assodiation;

2. The defendant has completed the Minnesota Multi phasic Persondity
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Inventory-I1 (MMPI-11) and/or other Smilar tests, and thedefendant isnot

mdingeing.

Such expat mus be alicensad psychologist or psychiatris, qudified asan expert
in the fidd of assessng mentd retardation, and further qudified as an expert in the
adminigration and interpretation of tests and intheevauation of persons, for purposesof
determining mentd retardetion.

Upon mesting this initid requirement to go forward, the defendant may present
such other opinions and evidence as the trid court may dlow pursuant to the Missssppi
Rulesof Evidence

Theresfter, the State may offer evidence, and the matter should proceed as other
evidantiary hearings on motions.

At the condusion of the hearing, the trid court must determine whether the
Oefendant has established, by a preponderance of the evidence, that the defendant is
mentaly retarded. The factorsto be consdered by thetrid court are the expert opinions
offered by the parties, and other evidenceif limitations, or lack thereof, inthe adgptive kill
aress liged in the dfinitions of mentd retardation gpproved in Atkins, and discussed
above. Upon meking such determingtion, thetria court hdl placeintherecord itsfinding
and the factud basstherefor.

Chase, 873 So.2d a 1029.

137.  Although Chase was in a somewhat different procedurd posture than the present case, the
underlying evidentiary requirements for Eighth Amendment protection from execution remain the same.
Daoss mug provide evidence from a least one expert, qudified as described above, who opines, to a
reasonable degree of cartainty, that: (1) Dosshasacombined Intdligence Quatient (*1Q") of 75 or beow,
and; (2) inthe opinion of the expart, thereis areasonadle bags to bdieve that heis mentdly retarded, as
defined herein.

138.  Doss has more than met the threshold reguirement to be heard onthe Atkinsissue, based onthe
neuropsychologicd evauation of Dr. Michad M. Gdbort, and the affidavits of Dr. James R. Merikangas
and Jffrey Eno, adinicd and socid worker.

139.  Dr. Gdbort examined Dassin Parchman in May 2003, and reported certain family medicd and
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traumatic events. He adminigtered the Wechder Adult Intdligence Scde- 111, Wechder Memory Scde-
[l subtests, Wide Range Achievement Test - 111, Laterd Domingtion Examination, Strength of Grip, Trall
Making Tegt, Category Teg, items from the Luria Nebraska, and diagnodtic interview with mentd satus
tesing. Doss hed test scores 68 verbd, 79 performance, and 71 1Q. Dr. Gdbort Sates that "[t]hese
scores are virtudly identicd to those obtained in the distant pest and lend weight to the opinion that the
patient put forth gppropriate effort, aswel asthat his intdlectud functioning isin the borderline mentally
retarded range and tha he qudified, in teems of intdlectud imparment, for a diagnods of Mentd
Retardetion.”

140. Dr. Meikangas, aphysdan gpeddizing in neurology and psychidry, provided an afidavit, dated
August 14, 2001, in which he gated that he had been provided with a psychologicd report on Doss
prepared by the Univeraty of Missssppi Psychologicd Sarvices Center based on teding of Doss
conducted in July and August 1988. Dr. MerikangasSaesthet thisreport by itsdf "suggestsorganic brain
damage and mentd retardation thet isimportant mitigating evidence™ Dr. Meikangassultimetecondusion
was that a neuropsychidric evauation was necessary.

1. Jeffrey Eno, adinicd and forensc socid worker who deveops mitigation evidence for criming
defendants, dates in his affidavit that he was asked to invedtigate and evauate Dosss socid higtory
background and to highlight the influences thet have shgped his devdlopment.  Eno dates that this
information was reedily avalable & the time of Dosss origind trid and sentencing hearing.  Eno then
providesalife higory of Doss induding his prenad history, the poverty of hisyouth, hisexposureto leed
paint chips, hisvident, physcaly abusve sep-father, his growing up in adangerous area of Chicago, his
physica injuries his exposure to violent crimes and criminds, the higtory of mentd problems suffered by
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other members of thefamily, his substance abuse and exposure to drug dedersand hispsychiatric hisory.
42. The Sate deniesthat Anthony Dossisretarded, rdying heavily onthe same psychologicd report
onwhich Dr. Meikangasrdies, performed on Dossa the Universty of Missssppi Psychologicd Sarvices
Center in July and August 1988. The State points out that Doss, fifteen a the time, was being evaluated
because he had been placed on probation in April 1988 by the Cahoun County Y outh Court due to his
pleading guilty to charges of bregking and entering, possesson of marijuana and cauang a family
disurbance. Thisevauation took place lessthan three years before the shoating of Robert C. Bdl. Doss
wasadminisered theWechlser Intdligence Scdefor Children- Revisad, theMillon Adolescent Persondity
Inventory, the Wide Range Achievement Test - Revised, the Bender Motor Gedtdt Tedt, and adinica
interview.

143. The Sate further argues that there are numerous contradictions and incondstencies between the
verson of Anthony Dosss life as he and his family now are reporting it versus their description in 1988
The Universty of Missssppi Report dates that Dosss mother, Sadie, reports that her pregnancy and
Anthony's ddivery were norma and uneventful; Sedie Doss reported that there was no higory of mental
illnessin the family; that Anthony and his mother and brother moved to Calhoun City so thet Sedie could
hdlp her adult daughterswith ther childcare; Sadie Doss sated that she only drinksan occasiond beer and
there was no hisory of dcohal or drug abuse in thar immediate family; and that Anthony told the

interviewers that his most important wish was to go back to Chicago. The State reports that this dl

! Based on this 1988 report and other inconsistenciesin Doss s claim, Justice Eadey writesin
his separate opinion that the “magority’ s conclusion to grant Doss leave to proceed in the trid court on
thisissueisflaved.” However, that is precisdy the procedure established by this Court in Chase,
which dlowsthe State, aswdll as Doss, to offer evidence in support of their respective arguments.
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contradicts Dosss dlegations now, thet being born, growing up and living in Chicago was a horrible,
dangerous, traumdtic experience. Nowhere in the 1988 report is Sam Brown, the vidlent, abusve
Sepfather from Chicago, mentioned.
4. The Stae argues that Doss had been taking specid education courses, but aso had been
maindreamed into some regular dlasses with some good results, making B's, Csand D's. After thisDoss
darting skipping school regularly. Dosss test results on the Wechlser were verbd scde 1Q of 67,
performance scde 1Q of 80 and afull scdelQ of 71. The State argues that these scores are too high to
denote mentd retardation. The Psychologica Report provides a diagnogtic impression of "conduct
disorder, soddized, aggressve” The Report never datesthat Dossis retarded.
5. TheSaefindly aguestha, if this Court doesgrant Dossleaveto proceed inthetrid court onthis
issue, Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002), is not gpplicable
tohisdam. See Russell v. State, 849 So.2d at 148. We agree.
146. The State rases numerous legitimate questions concerning Dosss daim, induding his supporting
expert tetimony, the dleged facts of hisupbringing, and thetiming of hisdam of retardation. All might be
avallable to impeach Dass and undermine his dam, but this does not prevent Doss from presenting his
dambeforethetria court. Wehold that Dossisgranted leaveto presant hisAtkins dam beforethetrid
court.

VI. Useof the*avoiding arres” aggravating circumstance.
147. Dossnext aiguesthat it was error to dlow the jury to consider the aggravating crcumstance thet
the murder was commiitted for the purpose of avoiding or preventing alawful arest. Thisissuewasrased

on direct gpped and consdered by this Court asfollows
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Doss argues (1) that the evidence did not support the giving of sentencing ingruction No.
C-1 seting forth the aggravaing cdrcumgtance that the murder was committed for the
purpose of avoiding arest and (2) that no accompanying limiting indruction was given.

The State assrts that this Court, in Chase hdd that alimiting ingruction on thistype of
aggravaor is not necessyy. Chase dearly does dispose of this portion of Dosss
argument, rendering it without merit. See Evans v. Thigpen, 631 F.Supp. 274, 283
(SD.Miss1986), aff'd 809 F.2d 239 (5th Cir.1987); Grayv. Lucas, 677 F.2d 1086,
1109-1110 (5th Cir.1982).

The State next assrtsthat the evidence supported theingruction. It pointsto thefollowing
facts (1) Doss admittedly went into the store with agun to rob it. (2) Freddie had sad
before entering the gorethet they were"going to goin shoating.” (3) Dosssupposadly sad
"Let'sgo. Let'sgo doit" immediatdy before entering Sparks. (4) Bl hallered ashewas
shot and had severd shats through his hands indicating that he was neither armed nor
posed athrest to the robbers escgpe. (5) According to Coffey, once Dosswason hisway
to Memphis, Doss was ready to go back and kill James to diminate a possble witness
Andfindly, (6) Doss admitted thet he went to Memphis so that he would not get caught.
[FN27]

FN27. Facts 2, 3, and 5 were denied by Doss during trid.
Daoss respondsin hisreply brief with the argument that dl of the above-mentioned facts
exig in any fedony-murder case and thet there are no "subdtantia reasons' to support the
aggravding drcumdance in this case. We find Dosss argument unpersuasive as the
aforementioned facts particularly # 4 and # 6, support the giving of the indruction. This
argument iswithout meit.

Doss, 709 So.2d a 390-91.

148. DossrdiesonthisCourtsdecisonin Taylor v. State, 672 So.2d 1246 (Miss. 1996), inwhich

Taylor was convicted for murdering his sepdaughter Mildred Spires Taylor chdlenged the vdidity of
severd aggravaing factors, induding avoiding or preventing alavful arest. ThisCourt found thefallowing:
(4) Avoiding or Preventing a Lawful Arrest. Taylor damsthat the State adduced
no evidence to support the propogition that the murder was committed for the purpose of

avoiding or preventing the detection and lavful arrest of the defendant. The Court hessaid
thet the "avoiding arrest” aggravating drcumdiance is judified wheres
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there is evidence from which it may be reasonadly infared that a
subgantid reason for the killing was to conced theidentity of thekiller or
killers or to 'cover ther tracks S0 asto avoid gpprehenson and eventua
arest by authorities.

There is dbsolutely no evidence that a desire to avoid apprehension and arrest was a
subgiantia reason for the killing of Mildred Spires. Thisindruction was improperly given
to the jury as an aggravaing drcumstance.

Taylor, 672 So.2d a 1275. In addition, apartidly concurring opinion added:

However, the evidentiary besis for avoiding or preventing alawful arrest is without any
tesimony. Thetiming of the actions of aperson's goray painting the vicim's automobileis
not in evidence. To be an aggravating factor, Miss.Code Ann 88 99-19-101(5)(e) dates:

The capitd offense was committed for the purpose of avoiding or
preventing alawful arest or effecting an escgpe from custody.

For thisfactor to gpply, the act of avaiding or preventing an arrest or ecaping had to have
occurred when the murder was committed, and it must have been amoativating fector inthe
killing. The dissent suggests that the soraying of the car was such an act, but has no
evidentiary badsfor thetime of the action. Assuming that the defendant was the actor, the
dissent suggedts that the goray painting occurred after Taylor was told by Detective
Knowles that fingerprintswould befound onthecar. It ismy view that the above Satutory
languege requires that the actud killing be done in avoidance of the arrest. A later act to
avoid arrest doesnot meet the tatutory requirement for thisaggravating factor. Therecord
here is without subgtantiation on this factor; therefore, there is error in this sentencing
hearing on this point and that error requires anew hearing.

Taylor, 672 So.2d a 1279 (Prather, J., concurring in part).

1749. Dossaguesthat becausethis Court did not congder Taylor when it decided thisissue on direct
goped, thedamisnot procedurdly barred. Dossarguesthat thisCourt in Taylor "restricted thekind of
evidence that may be usad to support the submission of the aggravating factor of avoiding arres,”
paticularly citing Justice Prather's partid concurrence. Doss then argues that there was insufficient

evidence to support the "avoiding arrest” aggravating factor in his case because items 5 and 6 concern
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Dosssatempt to avoid arrest after the murder and are irrdevant under this Court's decisonin Taylor .
Doss argues thet there was much more evidencein Taylor concamning an effort to avoid arrest after the
murder of Mildred Spires Dossarguesthat item 4 wasnot goplicableinlight of Taylor, asMildred Spires
wasnat armed and therewas no indication she posad athreet to Taylor'sescagpe. AsthisCourt found Bert
Bdl smilarly stuated, Doss argues thet the factor supports hisargument. Doss argues thet therest of the
enumerated facts were not sufficient to support the aggravaor.

150. The Satefird answersthat theissuewasraised and decided on direct gpped andisbarred by res
judicata The State dso arguesthat Taylor washanded down by this Court on April 25, 1996, wheress
Doss wasinitidly decided on May 23, 1996, and handed down initsfind formon December 15, 1997,
0 Doss could haverdied on Taylor before this Court.

b1  TheSaefurther arguesthat thisandyssisdependent on thefactsof each case, and under thefacts
of thiscase, the jury was entitled "'to meke alogica connection between theinjuries Bart Bl suffered and
the find that Doss murdered Bell in order to avoid arrest.” The State also contends thet Judtice Prather's
patidly concurring opinion is not contralling, and this Court has found severd times ance Taylor that
actions teken after the murder may be taken into congderaion with this particular aggravator.  See
Manning v. State, 735 So.2d 323 (Miss. 1999) (lied to police about his presence); Woodward v.
State, 726 S0.2d 524 (Miss. 1997) (disposed of the murder wegpon); and Edwards v. State, 737
$0.2d 275 (Miss. 1999) (burned victim's vehidle).

152. Taylor presntsauniquefact Stugtion. Any timeamurder vicim isfound amonth and ahalf after

the murder, the facts surrounding the victim's deeth will probably be more difficult to determine, and any
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datutory aggravator will probably be more difficult to prove. If Mildred Spires had been found the day
ater her degth, then there may have been suffident evidence to support this aggravator.  Under the
arcumdances there was not. Taylor did not sat any new standard or provide any new rule of law.
Taylor isaso disinguisheble because there was evidence of another mativefor thekilling. Inthepresent
case, there gppearsto be no other mative, except the desire to diminate witnesses.
153.  Doss d0 dtes numerous cases from this Court on the avoiding arrest aggravator in an effort to
show thet the aggraveator has been gpplied incondgently, in dmog every factud Studtion, to the point
whereit has been rendered arbitrary and uncondtitutiond. The State pointsout that thisargument hasbeen
raised in numerous cases before this Court and has been rgected. See Chasev. State, 645 So0.2d 829
(Miss 1994); Walker v. State, 671 So.2d 581 (Miss. 1995); and Wiley v. State, 750 So.2d 1193
(Miss 1999). Thisissue iswithout merit.

VII.  Proportionality.
154. Dossnext tekesissuewith thefact thet thejury found thet heintended thet akilling teke placeand
that he had contemplated lethd force. Doss points out thet the jury did not find that Doss killed or
atempted to kill Robert C. Bell. Dossditesthetrid judge's report which sates that Frederick Bell shot
Robert C. Bdl. Doss argues that because he was"neither the trigger person nor theindigator” the deeth
sentence in this case was digproportionate and should be vecated.
1655.  ThisCourt conddered thisissue on direct goped asfollows:

Doass primarily draws the Court's attention to two cases in support of his proportiondity

agument. He contends thet given the falure of the jury to find that Doss killed or

atempted to kill Bert Bdll, that the sentence of degth is excessive. The casesrdied upon
for hisissue here are Bullock v. State, 391 So.2d 601 (Miss.1980) and Reddix v.
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State, 381 So.2d 999 (Miss.1980) [FN48]. Bullock and Reddix are offered for the
proposition that a death sentence is disproportionate againgt a non-trigger defendant
involved in acgpitd murder case. [FN49]

FIN48. Reddix was subsequently granted Habeas Corpus by Reddix v. Thigpen, 554
F.Supp. 1212 (SD.Miss1983) which was dfirmed in part and reversed in pat and
remanded by Reddix v. Thigpen, 728 F.2d 705 (5th Cir.(Miss.) (1984). The 728 F.2d
705 decison was based upon the fact that the State hed failed to prove that Reddix hed
the arimind intent to commit the murder or the requiste Enmund intent to be sentenced
to desth. Reguest for arehearing of this decison and certiorari were denied respectively.
Reddix v. Thigpen, 732 F.2d 494 (5th Cir.(Miss)1984)) and Thigpen v. Reddix,
469 U.S. 990, 105 S.Ct. 397, 83 L.Ed.2d 331 (1984). Suchisnot the casewith Dossas
two Enmund factors were found by thejury.

FN49. The Court very recently afirmed a desth sentence againd an indigator nontrigger
Oefendant in Ballenger v. State, 667 So.2d 1242 (Miss.1995).

The State contendsthat Dosssrdiance upon Bullock and Reddix ismisplaced because
the language rdlied upon did not garner a mgority of votes The origind opinion from
Bullock is offered againg Doss for what Bullock redly gandsfor.

In the case a bar [Bullock], there is no record of the aggravating
drcumgtances and mitigating drcumdancesin the trid of Tucker, anditis
not possible to determine what drcumdtancesinfluenced thejury initslife
verdict. Thelaw iswdl settled inthis Sate that any personwhoispresent,
ading and abetting anather in the commisson of acrime, is equaly guilty
with the principal offender. Jones [James] v. State, 307 So.2d 549
(Miss1975); Bassv. State, 231 So.2d 495 (Miss.1970); McBroom
v. State, 217 Miss. 338, 64 So.2d 144 (1953).

Bullock, 391 So.2d at 614.

Inlight of therestatement in Bullock about accomplicelighility, coupled with thefact thet
Dosss jury found two of thefour required satutory findingsfor adesth sentence under 88
99-19-101(7) and Enmund, the State submits thet Dass correctly received the deeth
sentence as supported by case precedent and the jury’s findings. We agree that the
sentence is not diproportionate to Dosss involvement in the crime in this case
Accordingly, this issue is without merit. See Davis v. State, 660 So.2d 1228
(Miss1995).
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Doss, 709 So.2d at 400.

156. Dossdaesthat hehasdoneasurvey of thisCourt'sdeath pendty decisons, and hasfound Sxteen
wherethe condemned "were not found to have pulled thetrigger or atherwise physcaly caused the degth.”
Doss gaesthat the degth pendty hasbeen vacated or otherwisereversed infourteen of thesecases. Doss
arguestha thisleavestwo cases, Carr v. State, 655 S0.2d 824 (Miss. 1995), andJordanv. State, 728
$0.2d 1088 (Miss. 1998), where the deeth sentence has not been reversed. Doss didtinguishesthesetwo
decisons by saying that Carr and Jordan "were more involved” in the crimes for which they recaived the
death sentence than was Doss

157.  AsforthisCourt'sdecison onthisissueon Dosssdirect goped, Dossarguesthat thisCourt relied
on Ballenger v. State, 667 So.2d 1242 (Miss. 1995), where this Court identified Ballenger as an
"indigetor non-trigger defendant.”  DossStatesthat Ballenger should be distinguished, as Balenger was
theingigator and mastermind, while Dosswasnot. Dassdamsthat because of thiserroneousandyssthe
issueisnot barred by resjudicata

158. The Sae answerstha Dosss algument is nothing more than a proportiondity dam, which was
conddered by this Court and rejected on direct gpped, and is barred by res judicata under Miss. Code
Am. §99-39-21(3). The Statearguesthat Dosssact of rephrasing thisdirect goped issuewill not render
resjudicataingpplicable. The Sate ds0 arguestha Dosssargument concerning thelarge number of cases
where adesth sentence has been reversed or vacated ismideading. The State does not identify the cases,
but gatesthat in twelve of the fourteen cases where the degth pendty was reversed, it was done so on

grounds other than the isue of the defendant's minimd involvement in the murder.
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159. Asfor Ballenger, this Court granted anew trid to Balenger because of thetrid court'sfalure
to ingruct the jury on the dements of the underlying felony of robbery, and not because her sentence was
found to bedisproportionate. See Ballenger v. State, 761 So.2d 214 (Miss. 2000). Whilethis Court
may find degrees of differences between the involvement of Doss versus other degth pendty defendants,
they are not Sgnificant for purposesof thisandyss. Thismetter was decided on direct gpped and nothing
cited by Doss nullifies the procedurd bar.

VIII. Dotheerrors when taken together, requirereversal?
160. Dossfindly arguesthet heisentitled to anew guilt and sentencing trid, or a leest anew sentencing
trid, dueto the cumulative effect of theerrors at histrid. DosscitesWilliams v. State, 445 So.2d 798,
810 (Miss 1984), wherethis Court gated thet it "hasan established practicein capita casesof conddering
trid errors for thar cumulative impact.” As we find little error in the issues of this case, thisissueis
unconvinang.

CONCLUSON

61. We grant Anthony Doss leaveto proceaed in the Grenada County Circuit Court only onhisdam
of ineffective assgance of counsd a the sentencing phase, and on his Atkins dam. We deny leaveto
proceed on dl other daims.

162. LEAVETO SEEK POST-CONVICTIONRELIEFGRANTEDINPART ANDDENIED
IN PART.

SMITH, CJ,WALLER,P.J.,CARLSON,GRAVESAND DICKINSON,JJ.,CONCUR.

EAS_EY, J., CONCURSIN PART AND DISSENTSIN PART WITH SEPARATEWRITTEN
OPINION. DIAZ AND RANDOLPH, JJ., NOT PARTICIPATING.
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EASLEY, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:

163. Asl dissgreethat Dossis entitled to proceed in the trid court on theissue of mentd retardation,
| mus respectfully dissnt in pat.  The afidavit submitted from Dr. Merikangas condudes that
neuropsychiatric evauaion is necessary. However, the State notes the numerous contradictions and
incong stendies between theverson of Dassslife provided by Dossand hisfamily and thet provided inthe
1988 Universty of Missssppi report upon which Dr. Merikangasrdied in hisafidavit. Asnoted by the
mgority and argued by the State, in 1988 Dassdid not dlege"ahorrible, dangerous, traumetic experience”
growing up in Chicago ashenow dleges While, themgority gopliesthe correct legd authority, it reeches
the wrong concluson. The mgority correctly sates on the one hand that "the State raises numerous
legitimete questions concerning Dosssdam.” However, the mgority's condusion to grant Dossleave to

procead inthetrid court onthisissueisflaved. Therefore, | must respectfully dissent.
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