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CHANDLER, J., FOR THE COURT:

1. Edward P. Keszenheimer, J. filed suit againgt Robert Clinton Boyd, Gail Swan Akin, Edwin Y.

Hannan, William Carter Smalwood, 111, JamesRanddl Wallace, J., Boyd & Akin PLLC and Boyd, Akin,



Hannan & Smalwood PLLC aleging legd mapractice. The circuit court dismissed the case as to
defendant Smdlwood. The circuit court entered a summary judgment in favor of the remainder of the
defendants. Keszenheimer gppedls and asserts the following issues as error: (1) the triad court erred in
granting defendant Smallwood's mation to dismiss, (2) thetrid court erred in granting defendant Hannan's
motion for summary judgment, (3) the trid court erred in granting the remaining defendants motion for
summary judgment, (4) the grant of summary judgment in favor of the defendants violated the condtitutions
of the United States and Mississippi. Wefind no error and affirm.

FACTS
92. IN 1995, Edward P. Keszenheimer, Jr. claimed disability under apolicy he purchased from USAA
Life Insurance Company. USAA paid benefitsto Keszenheimer based on his representations that he was
totdly disabled. After paying disability for dmost three years, USAA initiated a declaratory judgment
action in the United States Didrict Court for the Southern Didtrict of Mississppi asserting that
Keszenhemer was not medicaly disabled during the entire time payments were made to him.
13. Inresponse, Keszenheimer contacted Edwin'Y . Hannan, who had recently joined in the formation
of the professond limited liability company of Boyd, Akin, Hannan & Smadlwood. Keszenheimer and his
wife met with Hannan and Robert Boyd in the Jackson office of Boyd, Akin, Hannan & Smallwood PLLC.
During this meeting Hannan reveded to Keszenheimer that he wasalong-timefriend of USAA's counsd,
Ford Bailey. Based on thisfact, it was determined that Boyd would handle Keszenheimer's defense.
14. Boyd defended Keszenheimer and, on hisbehdf, filed acounterclaim againg USAA asserting bad
faith handling of the disability daim.
5. The trid judge entered a summary judgment in favor of USAA on the bad faith clam. The case

proceeded to trid on the issue of Keszenhemer's disability. The jury returned a verdict finding that



Keszenheimer was 70 percent disabled from December 5, 1995 through December 31, 1998 and 20
percent disabled thereafter. The court ordered Keszenheimer to refund 30 percent of the benefits paid to
himfrom 1995 through 1998. The court ruled that K eszenhelmer wasentitled to continuereceiving benefits
for an ongoing 20 percent loss of income. Keszenhemer gppeded this decison.
T6. During theinterim period between thejury'sverdict and the prosecution of the apped, Boyd, Akin,
Hannan & Smalwood PLLC dissolved. Boyd and Gail Akin formed the new firm of Boyd & Akin and
continued representation of Keszenheimer.
q7. The Fifth Circuit Court of Appeds affirmed the jury's verdict and the summary judgment granted
infavor of USAA on the bad faith counterclam. Keszenhemer, through new counsd, filed a motion for
rehearing. The court of appeds denied the motion. Keszenheimer then filed a bar complaint against
USAA's counsd and this action, pro se.
118. The circuit court dismissed the case as to defendant Smallwood and entered summary judgment
in favor of the remainder of the defendants. Keszenheimer gppeds.
T9. Additiond relevant facts are incorporated throughout the discussion of the issues.

ANALYSS

l. WHETHER THE TRIAL COURT ERRED IN GRANTING DEFENDANT SMALLWOQOD'S
MOTION TO DISMISS.

910. A moation for dismissa under Missssippi Rule of Civil Procedure 12(b)(6) raises an issue of law.
Tucker v. Hinds County, 558 So. 2d 869, 872 (Miss. 1990). When considering amotion to dismiss, the
dlegations of the complaint must be taken as true and the motion should not be granted unlessit appears

beyond reasonable doubt thet the plaintiff will be unable to prove any set of facts in support of hisclam.



T.M. v. Noblitt, 650 So. 2d 1340, 1342 (Miss. 1995). Inreviewing thegrant of amotionto dismiss, this

Court conducts ade novo review. |Id.

111. Keszenheimer notes that Smallwood was a member and partner of Boyd, Akin, Hannan &
Smalwood PLLC during the time of his representation. He asserts that the firm's use of the terms "we'",
"us', and "the firm" in correspondence with him established that he was recaiving benefit and knowledge
from the entire firm and its members. Therefore, Keszenheimer argues that the circuit court erred in
dismissng hisdam againg Smdlwood.
12. Mississppi Code Annotated Section 79-29-920 (1) (Rev. 2001) provides:

Eachindividua who rendersprofessiond services asan employee of adomestic or foreign

professond limited liability company is liable for a negligent or wrongful act or omisson

inwhich he persondly participates to the same extent asif he rendered the servicesas a

sole practitioner. A member or an employee of adomestic or foreign professond limited

lidbility company is not liable, however, for the conduct of other members or employees

of the limited liability company, except a person under his direct supervison and control
Therefore, Smalwood cannot be held liable unless he either persondly participated in a negligent or
wrongful act or directly supervised someone who committed wrongful conduct. 1d.
113. Keszenheimer's assartions that Smalwood was a member of the firm and that the firm used the
terms"we" "us," and "the firm" in correspondence, even if accepted as true, do not meet either of these
two requirements.
114. Thereisnothing in the record that suggests that Smallwood has had any contact whatsoever with
Keszenheimer. Keszenheimer'sbaredlegationsthat the partners, including Smalwood, regularly consulted
one another on the cases being handled by the firm are not supported by the record.

M15. Wefindthat thecircuit court'sdismissa of Smallwood did not condtituteerror. Thisissueiswithout

mevit.



1. WHETHER THE TRIAL COURT ERRED IN GRANTING DEFENDANT HANNAN'S
MOTION FOR SUMMARY JUDGMENT.

116.  Our gppellate sandard for reviewing thegrant or denia of summary judgment isthe same standard
asthat of the trid court under Rule 56(c) of the Missssppi Rules of Civil Procedure. Heigle v. Heigle,
771 So. 2d 341, 345 (18) (Miss. 2000). This Court employs a de novo standard of review of a lower
court's grant or denid of summary judgment. Mississippi Dep't of Wildlife, Fisheries & Parks v.
Mississippi Wildlife Enforcement Officers Assn, Inc., 740 So. 2d 925, 930 (111) (Miss. 1999). The
evidenceisto be viewed in the light most favorable to the party against whom the motion has been made.

Id.

717.  Rule56(c) authorizes summary judgment where there are no genuine issues of materid fact. For
the non-moving party to avoid summary judgment, the non-moving party must provide the court with facts
sufficient to establish the essentid dementsof that party'sclamsor defenses. Grishamv. John Q. Long
V.F.W. Post No. 4057 Inc., 519 So. 2d 413, 415-16 (Miss. 1988). If the moving party shows a
complete failure of proof on an essentia dement of the claim or defense, then the moving party isentitled
to a judgment as a matter of law. Galloway v. The Travelersins. Co., 515 So. 2d 678, 683 (Miss.
1987).

118.  The plaintiff in a case against an employee of alimited ligbility company has the duty to show that
the defendant either persondly participated in anegligent or wrongful act or directly supervised someone
who committed wrongful conduct. Miss. Code Ann. § 79-29-920 (1) (Rev. 2001). Therefore, in order
to avoid summary judgment, the plaintiff must make aprimafacie showing, a least cregting a materid fact
issue, tha the defendant was negligent or directly supervised someone who was negligent or wrongful.

Based on the record, we find that Keszenheimer failed to make such ashowing.



119. Keszenhemer smply offered that Hannan was a member of the law firm of Boyd, Akin, Hannan
& Smalwood PLLC. Although Keszenheimer accuses Boyd, Akin, Hannan & Smalwood PLLC of legd
malpractice, he does not dlege with specificity any actions or inactions on Hannan's part that were
negligent. Keszenheimer does not alege that Hannan directly supervised or controlled anyone who acted
negligently. Keszenhemer does dlege that Hannan was actively involved in his representation, but does
not assert how Hannan acted negligently.
920. Keszenhemer dso concludes that Hannan breached hisfiduciary duty. However, Keszenheimer
falsto gate the facts which he dleges created the fiduciary duty. In Wilbourn v. Stennett, Wilkinson &
Ward, 687 So. 2d 1205, 1216 (Miss. 1996) the court held that:

If a complaint is intended to alege a breach of fiduciary duty, it would be necessary to

state with particul arity the facts which purportedly created the duty that was breached, so

that the court could determine as a matter of law whether therewas such aduty. Parker

v. Gordon, 442 So. 2d 273, 275 (Fla. App. 1983); See also 61A Am.Jur.2d Pleading

818. As presented, Wilbourn's complaint merely makes the conclusory statement that a
fiduciary duty was violated. Thisisnot sufficient.

Similarly, Keszenheimer merely makes the conclusory statement that a fiduciary duty was violated. This
isinaufficient to avoid summary judgment.

21. Keszenheimer complainsthat hewasovercharged for hisinitid vigt, inwhich hemet with Boyd and
Hannan. He bases this dam on aBoyd & Akin PLLC brochure which contained the phrase "free initia
conaultation.” Inmaking this dam, Keszenhemer overlooks the fact thet hisinitia consultation was with
members of Boyd, Akin, Hannan & Smallwood PLLC, not Boyd & Akin PLLC. Hannan was never

asociated with Boyd & Akin PLLC. Thus, this assgnment of error is without merit.

f22.  For the above reasons, we find that Keszenheimer has failed to raise a genuine issue of materia

fact. Therefore, thecircuit court properly granted summary judgment infavor of Hannan. 111. WHETHER



THETRIAL COURT ERRED IN GRANTING THE REMAINING DEFENDANTS MOTION FOR
SUMMARY JUDGMENT.

723. Asdiscussed above, Rule 56(c) authorizes summary judgment where there are no genuine issues
of materid fact. If the moving party showsacompletefailure of proof on an essentia dement of theclaim
or defense, then the moving party is entitled to ajudgment as a matter of law. Galloway, 515 So. 2d at
683.

924. Inorder to prevail onaclam of lega madpractice aplaintiff must prove by a preponderance of the
evidence the following: (1) the existence of alawyer-client relationship, (2) negligence on the part of the
lawyer, (3) the negligence proximately caused the injury, and (4) the fact and extent of the injury. Lane
v. Oustalet, 873 So. 2d 92, 98-99 (1127) (Miss. 2004). If the plaintiff claimsabreach of the sandard of
conduct, as opposed to the standard of care, the elements of the cause of action are the same except,
instead of proving negligence, the plaintiff must prove aviolation of the attorney'sfiduciary duty. Id. at 99.
725. Based on the record before us, we hold that Keszenheimer failed to establish negligence or a
violationof fiduciary duty on the part of the defendants. Boyd, Akin, and Wallace established by affidavits
that they breached no duty to Keszenheimer in the underlying case. The defendants affirmatively showed
that they exercised the knowledge, skill, and ability ordinarily possessed and exercised by members of the
lega professon. Keszenheimer failed to rebut this testimony.

926.  Our supreme court hasrecently noted that [ c]learly established |aw providesthat expert testimony
is necessary to establish the breach of a duty of care in a claim of legd malpractice” 1d. Here,
Keszenheimer has offered no expert testimony to establish hiscam. Keszenheimer's mere dlegations of

negligence on the part of the defendants were insufficient to avoid summary judgment.



927. Keszenhemer dso dlegesthat the defendants committed theft, avoided discovery, and destroyed
"time sheets." However, these assertions are smply not supported by the record.

128. Keszenhemer has completdy failed to provethat the defendants committed negligence or violated
afiduciary duty. Therefore, we hold that the circuit court properly granted summary judgment in favor of
the defendants.

IV.  WHETHER THE GRANT OF SUMMARY JUDGMENT FOR THE DEFENDANTS
VIOLATED THE UNITED STATES AND MISSISSIPPI CONSTITUTIONS.

129. Keszenheimer argues that the court's grant of summary judgment violates the congtitutiond  right
to atrid by jury.
130.  InBrown v. Credit Center, Inc., 444 So. 2d 358, 362 (Miss. 1983) our supreme court ruled:
[t]here is no violation of the right of trid by jury when judgment is entered summarily in
cases where there is no genuine issue of materid fact and the moving party is entitled to
judgment as amatter of law. Thereisno right of trid by jury in such cases.
131. Keszenheimer failed to establish a genuineissue of materid fact. Assuch, thetria court properly
granted summary judgment in favor of the defendants. Therefore, we hold that Keszenheimer was not

conditutiondly entitled to atrid by jury. Thisissueiswithout merit.

132. THEJUDGMENT OF THE CIRCUIT COURT OF HINDSCOUNTY ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGES, P.J., LEE, IRVING AND MYERS, JJ., CONCUR. GRIFFIS
AND BARNES, JJ., NOT PARTICIPATING.



