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MYERS, J., FOR THE COURT:
11. Clarence E. Fletcher and CEF Enterprises, Inc. (CEF) filed acomplaint in the Chancery Court of
L ee County seeking adeclaratory judgment againgt U.S. Restaurant Properties, Inc. (USRP). CEF argued
that a commercia lease between it and USRP had been modified and that USRP was barred by the
doctrines of walver, equitable estoppel, and laches from seeking rent payments based on gross sales
figures. USRP answered CEF s complaint and also filed a counterclam. The tria court ruled that CEF
was repong ble for the full amount of rent based on the terms of the lease. Asaresult, CEF filed anotice

of gpped and now requests our review of the following issues:



|. WHETHER THE SUBSEQUENT CONDUCT OF THEPARTIESMODIFIED THELEASE
[1.WHETHER THE DOCTRINES OF WAIVER, EQUITABLE ESTOPPEL, AND LACHES
PREVENT USRP FROM COLLECTING PERCENTAGE RENT BASED ON GROSS
SALES
STATEMENT OF FACTS
12. In 1983, CEF entered into a twenty-year lease agreement with Burger King Limited Partnership
[1. The lease covered a piece of rea property in Columbus, Mississippi, occupied by a Burger King
franchiserestaurant. Thelease called for the payment of aminimum rent ($5,842.73/mo) and an additiona
rent based on a percentage of the restaurant’ s gross sales (8.5%).
113. From the inception of thelease, CEF calculated its percentage rent on the basis of net sdlesinstead
of gross sdes. CEF reported its sdes monthly to USRP, but the figure listed on the report was |abeled
amply as“sdes’ and the computation of that figure was not disclosed on the reports.
14. In 1996, Burger King Limited Partnership |l assigned the lease to USRP and CEF continued to
caculate and pay its percentage rent in the same fashion. In 2002, USRP performed an audit of the
franchise and discovered for thefirst time that CEF had been cal culating and paying its percentage rent on
the bassof net sdles. Asaresult, USRP made ademand on CEF for unpaid percentage rent plusinterest.
After CEF declined to pay the additional amount, USRP notified CEF that it was terminating the lease.
An agreement was ultimately reached shortly thereafter that allowed the franchise to remain open.
5. Pursuant to that agreement, CEF caculated an estimate of the rent in dispute and placed that
amount into the regigtry of the Lee County Chancery Clerk. CEF then filed acivil action in the Chancery
Court of Lee County seeking a declaration that the lease had been modified and that USRP was barred
by the doctrines of waiver, equitable estoppel, and laches from seeking percentage rent based on gross

sdes. USRPfiled an answer and counterclam and the parties made the following Stipulations:



T6.

1. Theleasewhichisthe subject of thislawsuit providesfor atwo-tiered rental payment. Onetier
isabase rentd that isafixed amount per month. The second tier is apercentage renta which the
lease provides will be paid on gross sdes.

2. Since the inception of the lease, CEF paid percentage rentals based on net sales rather than
gross saes.

3. During the life of the lease, no lessor has taken issue with the fact that the percentage rental was
paid on net sdlesrather than grosssales. Thefirgt ingtancein which an audit ontherental payments
was conducted was in May, 2002.

4. USRPwasnot the origind lessor under thelease, but had been thelessor snce June, 1996. The
lease which isthe subject of this action isthe only lease CEF has had with Burger King or related
entities

5. CEF has provided USRP a monthly report of sales figures on a smple form that did not
distinguish between net sdes and gross sdles but smply stated the dollar amount of sales for the
month being reported.

6. Prior to June, 2002, USRP had never demanded percentage rentals on any basis other than
which it had been receiving from 1996 to 2002.

7. No statement was made by any representative of either lessor to CEF &fter the lease was
entered stating that percentage rent could be paid on a net basis as opposed to a gross bas's.

8. If Clarence Hetcher were cdled to testify, he would dtate that he was acting on a atement
made to him by an unidentified representative of the Burger King company in 1979. CEF has
caculated what it estimates to be the amount of rent in dispute in this matter, and has made a
deposit of fundsinto the registry of the Chancery Court Clerk.

After reviewing the stipulations and briefs, the chancellor ruled that there had been no modification

of the lease, and that the doctrines of waiver, equitable estoppel, and laches did not gpply. The chancellor

ruled that CEF wasresponsiblefor thefull amount of rent based onthetermsof thelease. Asaresult, CEF

filed atimely natice of gpped.

1.

LEGAL ANALYSS
. WHETHERTHE SUBSEQUENT CONDUCT OF THEPARTIESMODIF ED THELEASE

“The findings of a chancellor will not be disturbed or set aside on gpped unless manifestly wrong

and not supported by credible evidence, or unless an erroneous lega standard was gpplied.” Taranto

Amusement v. Mitchell Assoc., 820 So. 2d 726, 728 (1 7) (Miss. Ct. App. 2002). The subsequent

actions of parties pursuant to a contract may support afinding that the origina contract has been modified



to an extent cons stent with the subsequent course of conduct. Kight v. Sheppard Bldg. Supply, Inc., 537
S0. 2d 1355, 1359 (Miss. 1989) (citing Stinson v. Barksdale, 245 So. 2d 595, 597-98 (Miss. 1971)).
“What the parties to a contract consstently do thereunder is evidence of what the contract between them
required that they should do.” Delta Wild Life& F., Inc. v. Bear Kelso Plant., Inc., 281 So. 2d 683,
686 (Miss. 1973).

118. In the ingtant case, however, there is no issue of ambiguous contract language. The parties
dtipulated that the language of thelease requires CEF to pay percentage rent based on grosssaes. Instead,
CEF argues that its payment of percentage rent based on net sdles over a period of dmost nineteen years
effectively modified the written lease. Essentidly, CEF argues that USRP s acceptance of such payment
congtituted an abandonment of that right under the lease. In support of this argument, CEF directs our

attention to Broome Construction Co. v. Beaver Lake Rec. Ctr., Inc., 229 So. 2d 545 (Miss. 1970).

T9. Broome involved a dispute over a construction contract. Beaver Lake was a non-profit
corporation which owned a recreation center in Lamar County. Broome was a contractor speciaizing in
heavy congtruction. The controversy semmed from Beaver Lake s effortsto add aman-madelaketo its
physicd plant.

110. Beaver Lake accepted bids on the project and ultimately accepted Broome shid. A contract was
entered between the two parties and Broome began clearing the lake bed and dam site. While thiswork
was in progress, the specifications upon which Broome's contract was based were disgpproved by the
guarantor of the loan.

11. Asareault, the guarantor requested that Beaver Lake revise its plans in order to gain gpproval.

The planswere ultimately gpproved but they were substantially more demanding than the original. Beaver



Laketheninvited Broometo reviseitsorigina bid of $45,000 and Broome entered anew bid of $75,000.
Other contractors were invited to bid as well.

112.  Broome then wrote Beaver Lake a letter reaffirming his “willingness to work with [it] on the
matter.” Broome aso wrote, “[w]ewould not object to giving up our contract with you on dl items except
the clearing.”

113.  When Beaver Lake accepted another bid of $58,000 instead of Broome's, Beaver Lake wrote
aformd letter to Broome directing him to cease the clearing work. Broome refused and brought action
in the Chancery Court of Lamar County.

914.  Thechancdlor found that the contract wasvoluntarily relinquished by Broomein al respectsexcept
the clean-up portion. Id. at 547. The chancellor found there was ample evidence to support afinding of
mutual abandonment. 1d. The supreme court affirmed the lower court’s decison ruling thet “[r]ights
acquired under a contract may be abandoned or reinquished by agreement or conduct clearly indicating
suchpurpose.” 1d. Thecourt dso ruled that intent to abandon may beinferred from conduct of the parties
which isinconsistent with the continued existence of the agreement, and mutua assent to abandon aright
under a contract may be manifested in other ways than by words. Id.

115. Broomeisdearly distinguishablefrom the casesub judi ce because the contractor had actual notice
that the contract was rgjected by the guarantor of the loan. The contractor dso agreed in writing that he
would dlow for the modificationof theorigind contract. UnlikeBroome, there is no evidence that USRP
had any knowledge that CEF was paying percentage rent contrary to the unambiguous terms of the lease.
There is dso no evidence that USRP agreed to accept percentage rent based on net sdles. In fact, the
parties stipulated that CEF only provided USRP with a monthly report of sales figures on asmple form

that did not distinguish between gross and net sales.



116. CEF asserts that USRP should not have assumed that CEF s calculations were correct. We
disagree. Asthe chancellor noted, USRP “was entitled to expect those paymentsto bethe correct amount
and submitted in good faith.” The implication that USRP somehow knew that CEF was not paying
percentage rent according to theterms of theleaseis completely contradicted by the record whichincludes
some of the monthly reports that CEF sent to USRP and the stipulations made on the record.

17. Theleasewasnot modified, and USRP did not abandon itsright to receive percentage rent based
on gross sdes. We find the chancellor’s decision to be supported by the evidence and not manifestly
wrong.

Il. WHETHER THE DOCTRINES OF WAIVER, EQUITABLE ESTOPPEL, AND LACHES
PREVENT USRP FROM COLLECTING PERCENTAGE RENT BASED ON GROSS SALES

1. Waiver

118. CEF arguesthat USRP waived its right to percentage rent based on gross saes by continuoudy
accepting the percentage rent tendered. “[A] waiver presupposes afull knowledge of aright existing, and
an intentiona surrender or relinquishment of thet right.” Taranto Amusement, 820 So. 2d at 729-30 (1
13). “To establish awaiver, there must be shown an act or omission on the part of the one charged with
the waiver fairly evidencing an intention permanently to surrender the right aleged to have been waived.”
.

119. As noted above, the parties stipulated that USRP was not aware that CEF had been paying
percentage rent based on net sales until May 2002. One month later, USRP made aforma demand for
unpaid rent. CEF presented no evidence that USRP knowingly surrendered itsright to collect percentage
rent based on gross sales after it became aware of CEF sconduct. To the contrary, USRPtook immediate

action to collect the difference.



920. Moreover, Section 8.10 of the lease isanon-walver provison that states:
NON-WAIVER. Thefailure of the Lessor to indst upon srict performance of any of
Lessee's obligations under this Lease shdl not be deemed a waiver of any rights or
remedies that Lessor may have and shal not be deemed a waiver of any subsequent
breach or default by Lessee.
721. InKirklandv. Chinita Land Development, Inc., 798 So. 2d 620, 623-24 (1112) (Miss. Ct. App.
2001), this Court upheld asimilar non-waiver provison. Inthat case, we held that the lessor, by routingy
accepting late payments, did not as a result waive the right to rescind the lease based on the lessee's
subsequent default. 1d. We held that the lease expresdy stated that failure of lessor to indst upon strict
compliance would not cause waiver of itsright to later ingst upon strict compliance. 1d. Our holding in
Kirkland is applicable to the case at hand. USRP sright to collect percentage rent based on gross sales
was a recurring right based upon reoccurring defaults on the part of CEF. 1d. Therefore, there was no
waiver.
2. Equitable Estoppel
722. “Equitable estoppe is adoctrine by which a person may be precluded by his act or conduct, or
dlence when it is his duty to speak, from asserting a right he otherwise would have.” In re Municipal
Boundariesof City of Southaven, 864 So0.2d 912,917 (110) (Miss. 2003). “ Equitableestoppe requires
that one party by its conduct, words, or even slence, make a representation or concealment of material
facts” Brock v. Hankins Lumber Co., 786 So. 2d 1064, 1067 (1 11) (Miss. Ct. App. 2000). “That
representation must bewith actua or imputed knowledge of thefactsand with theintent that the other party

rely on the representation because of the party'signorance of thetruth.” 1d. The damage must proximeately

result, and it is the claimant's burden to prove these e ements by a preponderance of the evidence. Id.



123.  Applying the dements to the case a hand, it becomes clear that CEF hasfailed to prove whét is
required. First, neither USRP nor its predecessor had knowledge prior to the audit that CEF had been
caculating its percentage rent on net sales. Second, CEF never clamed nor presented any evidence that
it was ignorant of the fact that percentage rent was to be paid on gross sdes. Findly, CEF was not
damaged because it ultimately paid less than what the language of the lease ordered. Therefore, the
doctrine of equitable estoppd isingpplicable.
3. Laches
924. InMerchants & Farmers Bank v. Sate ex rel. Moore, 651 So. 2d 1060, 1063 (Miss. 1995),
our supreme court held that:

Beforelaches can beinvoked to bar litigation, thefollowing threeindependent criteriamust

be satisfied: (1) dday inassarting aright or claim; (2) that the delay was not excusable; and

(3) that there was undue prejudice to the party against whom the claim is asserted.
9125. The lease agreement was entered into in 1983. USRP became lessor under the lease in 1996.
USRP discovered the shortage in percentage rent in 2002. As a result, there was a delay in assarting
USRP sclam.
926. The next question then becomes whether USRP' s delay was excusable. As noted above, the
report that CEF sent to USRP was smple in form and only stated a single figure labedled “sdes” The
parties stipulated that the reports were donein this manner since theinception of thelease. The chancellor
found that USRP was judtified in accepting CEF s payments as it had because it was entitled to expect
those paymentsto be the correct amount. The chancellor aso found that USRP was entitled to expect that
CEF had submitted the correct amount of percentage rent pursuant to the express language of the lease
and in good faith. We agree. There was no evidence offered that USRP understood thet the rent it was

receiving was based on net sales.



7127. Evenif we assume that USRP s ddlay was inexcusable, CEF failsto prove any undue pregjudice.
By paying a percentage on a smaller sdles number, CEF received a benefit. Therefore, the doctrine of
laches does not bar USRP' s claim.

928.  For these reasons, we find that the chancellor’s decison was supported by evidence and not
meanifestly wrong. The decison of the lower court is affirmed.

129. THEJUDGMENT OF THE CHANCERY COURT OF LEE COUNTY ISAFFIRMED.
ALL COSTSOF APPEAL ARE ASSESSED TO THE APPELLANTS.

KING, C.J., BRIDGES, P.J., LEE, CHANDLER AND GRIFFIS, JJ., CONCUR.
IRVING AND BARNES, JJ., NOT PARTICIPATING.



