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GRIFFIS, J., FOR THE COURT:

1. Eroll Mannwas convicted of burglary of abusinessunder Mississippi Code Annotated Section 97-

17-33 (Rev. 2000). Hewas sentenced asan habitual offender, under Mississippi Code Annotated Section



99-19-81 (Rev. 2000), to serve seven yearsin the custody of the Mississippi Department of Corrections,
without the possibility of parole.

FACTS
92. Around midnight on January 13, 2002, Mann was stopped for driving with one headlight by
Sergeant Jonathan Crawford and Officer Carolyn Kirkland of the Jackson Police Department. Mann had
apassenger, Marty Rippee, with him. When Officer Kirkland approached the vehicle she noticed severd
containers of motor oil and gasoline additivein large storage crates, aswell asanew car battery, in the bed
of the truck. Officer Kirkland immediately became suspicious because of the large quantities of oil and
gasoline additive. She remarked that Mann "must have caught a sde,” and he replied that the items
bel onged to his passenger.
113. Sergeant Crawford then noticed a large amount of broken glass on the clothing of Mann and
Rippee and grew more suspicious. He radioed for patrol carsin the areato check for possible business
burglariesin which glasshad been broken. Shortly thereefter, Officer VeronicaMance discovered that the
glass door of Southern Auto Supply had been smashed and radioed Sergeant Crawford. Southern Auto
Supply was approximeately two blocksfrom where Mann had been stopped. At thetime of the stop, Mann
was traveling away from the Southern Auto Supply store. Upon learning of the break-in, Sergeant
Crawford arrested Mann and Rippee.
14. Manntold Sergeant Crawford and Officer Kirkland that he had picked Rippeeup on Lynch Strest,
three milesaway from the auto supply store, and that the items belonged to Rippee. The officers observed
that there was no way Rippee would have been ableto carry theitemsfrom the store to Lynch Street, and
Rippee denied ownership of theitems. At the police precinct, Mann told Detective Dexter McLaurin that

he had picked Rippee up in atotdly different location.



5. The owner of Southern Auto Supply, William Hicks, appeared at his store shortly after Officer

Mance discovered the bregk-in. Hicksidentified theitemsrecovered from Mann'struck asinventory from

his store.

T6. Mann now appeds and asserts that (1) the trid court erred in denying his motion for directed

verdict and his motion for judgment notwithstanding the verdict, (2) the trid court erred in denying his

motion for anew trid, and (3) the State engaged in such prgudicid conduct asto deny him afair trid.
ANALYSS

Whether thetrial court erred in denying Mann's motionsfor directed
verdict and judgment notwithstanding the verdict.

17. Mann contends that the triad court erroneoudy overruled his motions for directed verdict and for
judgment notwithstanding the verdict becausethe Statefaled to provedl dementsof thecharge of burglary
beyond areasonabledoubt. Mississippi Code Annotated Section 97-17-33 (Rev. 2000), in pertinent part,
provides:

Every person who shal be convicted of bresking and entering, in the day or night, any

shop, gore. . . inwhich any goods, merchandise, equipment or vauablething shal be kept

for use, sde, deposit, or trangportation, with intent to sted therein, or to commit any felony

... shdl be guilty of burglary, and imprisoned in the penitentiary not more than seven (7)

years.
118. Mations for directed verdict and judgment notwithstanding the verdict implicate the sufficiency of
the evidence. Gleeton v. State, 716 So.2d 1083, 1087 (1 14) (Miss. 1998) (superseded on other
grounds). Our standard of review on the questionof thelegd sufficiency of the evidenceisclearly defined.
In Manning v. State, 735 s0.2d 323, 333 (1 10) (Miss. 1999), the Mississippi Supreme Court held:

When on apped one convicted of acrimina offense chdlengesthelegd sufficiency of the

evidence, our authority to interfere with the jury'sverdict isquite limited. We proceed by

congdering al of the evidence - not just that supporting the case for the prosecution - in
the light most congstent with the verdict. We give [the] prosecution the benefit of dl



favorable inferences that may reasonably be drawn from the evidence. If the facts and

inferences so consdered point infavor of the accused with sufficient force thet reasonable

men could not have found beyond a reasonable doubt that he was guilty, reversd and

discharge arerequired. On the other hand, if thereisin the record substantia evidence of

such qudlity and weight that, having in mind the beyond a reasonable doubt burden of

proof standard, reasonable and fair-minded jurors in the exercise of impartid judgment

might have reached different conclusions, the verdict of guilty is thus placed beyond our

authority to disturb.
It must be remembered thet it is the duty of the jury to assess the credibility of witnesses. Hubbard v.
State, 819 So.2d 1192, 1196 (1 12) (Miss. 2001).
9.  According to the evidence presented to the jury, Mann was stopped for driving with aburned-out
headlight. The police officersnoticed alarge quantity of containers of motor oil and gasoline additivein the
bed of histruck. The officers tedtified that Mann denied ownership of the items, claiming they belonged
to his passenger. However, the passenger, Rippee, aso denied ownership of the items. The jury dso
heard testimony, by severa police officers, that Mann and Rippee both had large quantities of broken glass
on their dothing. Finaly, the jury heard testimony that Southern Auto Supply, located two blocks away
fromwhere Mann was stopped, had been broken into and the store’ s owner identified theitemsrecovered
from Mann's vehicle as inventory from his store.
110.  The reasonable inferences from the State's evidence establish that Mann and Rippee broke the
glass door of Southern Auto Supply, entered the store, stole the merchandise, placed it in the back of
Mann'struck, drove away, and were making their getaway when they werefortuitoudy stopped for driving
with a burned-out headlight.
11. Consdering dl of the facts and circumstances, it was alogica inference for the jury to find that

Mann had committed a breaking and entering of a store with the intent to stedl therein as required under

Missssippi Code Annotated Section 97-17-33 (Rev. 2000) to establishthe crimeof burglary of abusiness.



Thus, we find that the evidence was sufficient for the jury to find Mann guilty of the crime of burglary of a
business.

1. Whether thetrial court erred in denying Mann's motion for a new trial.
12. Manncontendsthat heisentitledto anew trid becausethe evidence wasinsufficient to convict him.
In determining whether ajury verdict is againg the overwheming weight of the evidence, this Court must
accept astrue the evidence which supportsthe verdict and will reverse only when convinced thet the circuit
court has abused its discretion in falling to grant a new trid. Dudley v. Sate, 719 So. 2d 180, 182 (118)
(Miss. 1998). For this Court to disturb the verdict on gpped, it must be so contrary to the overwheming
weight of the evidence that to alow it to sand would sanction an unconscionable injustice. 1d.
113.  Without restating the evidence previoudy discussed, wefind that the evidence presented supported
the jury's verdict of burglary of abusiness. Accepting astrue the evidence which supports the verdict, we
find the circuit court did not abuse its discretion in denying a new trid. We conclude that dlowing the
verdict to stand does not congtitute an unconscionable injustice. Therefore, this Court will not disturb the
jury's verdict on apped.

[I. Whether the Sate engaged in such pregudicial conduct as to deny Mann a
fair trial.

14. Mann next contends that the State engaged in prejudicia conduct thet denied him afair trid. This
issue is proceduraly barred because it has been raised for the first time on gppedl. Alexander v. State,
759 So0.2d 411, 421 (1 35) (Miss. 2000). Asan appellate court, this Court can only try questions that
have been tried and passed upon by the court from which the appeal istaken. Id. Evenif thisissue were

not procedurdly barred, however, we find that it iswithout merit.



115. Mannfirg complains of the following question asked by the prosecutor during voir dire, "Isthere
anyone who would disagree with the statement that criminals plan their crimes in ways that there will not
be many witnesses?' Mann objected, urging that thiswas animproper statement. Thetrid court sustained
the objection and instructed the venire to disregard the statement.

116. InMcFeev. Sate, 511 So.2d 130, 135 (Miss. 1987), the Missssippi Supreme Court held that
"a timely objection, promptly sustained with an ingtruction for the jury to disregard the prosecutor's
comments, is generdly sufficient to disspate any taint of prgudice” We find that because Mann'stimely
objection was sustained with an ingtruction to disregard the statement, no error resulted from the
prosecutor's question.

17. Mannaso complainsof the next question asked by the prasecutor during voir dire, "Does anyone
think we should not try a case where there are no eyewitnesses?' Mann objected and the tria court
sustained his objection. Mann requested neither an admonishment to the jury nor amidtria, and as such,
he cannot claim error inthisingtance. Weather spoonv. State, 732 So. 2d 158, 164 (1116) (Miss. 1999).
118.  Mann findly complans of the following remarks made by the prosecutor in his closing argument:

Y ou know, it never ceases to amaze me what defense attorneys get up here and say in
defense of ther clients.

It never ceases to amaze me that they don't want me to tell you what's realy going on

either. But [defense counsdl] got up here and she said speculation. Firgt of dl, thereisno

gpeculation that there were items stolen from that Sore. . . .
After these remarks, Mann entered a generd objection, which was overruled by the trid court, with the
comment that "thisisargument.” Based upon the holding in Seeling v. State, 844 So.2d 439, 445 (1117)
(Miss. 2003), Mann failed to preserve any issue for review on gpped by failing to specify aground for his

objection.



119.  Ineach ingance Mann complains of, the Stuation was ether properly remedied by the trid court
or Mann failed to properly preserve the issue for review.

120. THE JUDGMENT OF THE CIRCUIT COURT OF HINDS COUNTY OF
CONVICTION OF BUSINESSBURGLARY AND SENTENCE OF SEVEN YEARSIN THE
CUSTODYOFTHEMISS SSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO HINDS COUNTY.

KING, C.J., BRIDGES AND LEE, P.JJ., IRVING, MYERS, CHANDLER AND
BARNES, JJ. CONCUR.



