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COBB, PRESIDING JUSTICE, FOR THE COURT:

1.  The mation for rehearing is granted. The origind opinions are withdrawn, and this opinion is
subgtituted therefor.

2.  ThisisacaseinwhichtheMissssppi Department of Human Services(DHS) removed two children
from their homein April, 1996 based on afinding of medicd neglect’ Two and ahdf yearslater, after the

boy’s parents divorced, the Foster Care Review Board recommended that DHS begin termination of

! The two boys, ages 15 months and 5 1/2 months, had asthma and hydrocephalus (fluid on the
brain) and werein the hospital when DHS removed them from their parents home. DHS determined that
the parents were not capable of caring for the children with these medical problems.



parentd rights proceedings. Rether than terminating parentd rights, the Lee County Y outh Court, in
December, 1998, awarded durable legd custody of the childrento the foster parents who had been the
children’s care-givers for much of the two and ahdf yearsin which they had been inthe legd custody of
DHS? Two weeks later, ater the faster mother, Helen Barnett, refused to dlow vistation to CharlesE.
Oahout, the naturd father, Charles filed a petition in chancery court for modification of custody, or
dternativdy, to obtain vigtationrights, which had not been specificaly avardedinthe Y outh Court Order.
Vigtaion was granted, but the chancelor denied the mation for a change in custody, Sating: "[ijn order
to warant a change of cudtody . . . the moving party would be required to show a materid change of
arcumdstances since the rendition of the Y outh Court Order dated 12/3/98."

13.  During the next year and a hdf the rdaionship between Charles and Helen became acrimonious
Many mationswerefiled in the chancery court, Charles attempting to gain custody of the boys and Helen
atempting to terminate Charles s vigtation. In December, 1999, after Hden filed amation to terminete
vigtation, and Charlesanswered with acounter mation for contempt because Helen refused to dlow court
ordered vigtation, the court gopointed a guardian ad litem to represent the interests of the children.
Although some vigtation was occurring, communications between Cherles and Hlen had cometo ahdlt,
and Charles complained that he was not adle to find out anything about the children or their medicd
condiition.

4.  During thisperiod of time, in May, 1999, Charles married Karlene, anurse of 11 years, and they
hed achildtogether inMarch, 2000. Thereisagenera consensusamong the chancdlor, guardian ad litem,
and thewitnessesfor both parties, that hismarriageto Karlenewasaturning pointin Charles slife. Induly,

2000, Charlesfiled anew petition for custody maodification, arguing thet Heen' sunjudtified refusd to dlow

2 The record does not contain any additional information pertaining to the youth court proceeding.

2



vigtationat timesand dso her refusd on severd occasonsto dlow te gphone contact between Charlesand
the boys condituted a materid change in circumstances adverse to the children.
B.  Athree-day hearingwashddin chancery court. InJuly of 2001, ina25-pagewritten opinion, the
same chancdlor who hed previoudy denied a change of custody because there wias no showing of an
adverse change in drcumstances, now awarded cugtody of the boysto Charles finding that:

Helen Barndtt's actions againg Charles E. Oathout conditute a materid and subgtantia

change of drcumgtances which has adversdy afected the children. Charles E. Oathout

has sncerdy and subgtantialy changed his crcumstances and proven to this Court thet he

is now worthy of caring for histwo children. This Court is of the opinion that it would be

in the children’s best interest to be returned to their neturd father. CharlesE. Oathout is

hereby granted full care, custody and control of histwo minor children. . .
Aggrieved by this decison, Hdengppeded to thisCourt. Finding thet the chancdlor committed no error,
we dfirm thetria court.

STANDARD OF REVIEW

6.  “A chancdlor’s decison cannot be disturbed ‘unless the chancellor abused his discretion, was
menifesly wrong or dearly erroneous, or an eroneous legd dandard was goplied.” Blevins v.
Bardwell, 784 So.2d 166, 168 (Miss. 2001) (quoting M adden v. Rhodes, 626 S0.2d 608, 616 (Miss.
1993)). “Thechancdlor hasthe sole respongihility to determine the credibility of witnessesand evidence,
and theweight to begiveneach.” Leev. Lee, 798 S0.2d 1284, 1288 (Miss. 2001) (citing Chamblee
v. Chamblee, 637 S0.2d 850, 860 (Miss. 1994)). “[W]ewill not arbitrarily subditute our judgment for
that of achancdlor whoisinthebest postionto evauaedl factorsrdating to the best interest of thechild.”
Ash v. Ash, 622 So0.2d 1264, 1266 (Miss. 1993) (quoting Yatesv. Yates, 284 S0.2d 46, 47 (Miss.
1973)).

ANALYSS



7. Hdenaguesthat thechancdlor erredin goplying thelegd sandard for custody modification cases,
by placing emphad's on Charles as a naturd parent and by placing too much emphasis on Charles's
rehabilitation and presant fitness to have cugtody, rather than whether the change of custody isin the best
interest of thechildren. Additiondly, Heen arguesthet the chancdlor’ sfindingsin this case were manifestly
wrong and againg the weight of the evidence. Helen datesthat the gpplicable stlandard in child custody
modification casesis*“that there has been amaterid changein drcumgances asto the custody that would
benefit and be for the best interests of the children.” In re R.D., 658 S0.2d 1378, 1386 (Miss. 1995).
Hdensupportsher argument by pointing to the use of thewords*” naturd father” inthe chancellor’ sopinion
and the chancdlor’ ssatement that Helen “ asafoster mother was under aduty to provide such careto the
children and was properly compensated for her services by [DHS.” Heden dso argues that there is
insuffident evidence to find that Helen's conduct presented a change in drcumstance adverse to the
children.
8.  Hden's suggedion that the chancdlor used the naturd parent presumption is misplaced. The
neturd parent presumption presumes:

that best interests of achild will be preserved by it remaining with its parents or parent. In

order to overcome this presumption there must be adear showing thet the parent has (1)

abandoned the child, or (2) the conduct of the parent is soimmord (as) to bedetrimentd

to thechild, or (3) the parent isunfit mentaly or otherwiseto havethe custody of hisor her

child. McKee v. Flynt, 630 So.2d 44, 47 (Miss. 1993); Carter v. Taylor, 611 So.2d

874, 876 (Miss. 1992); Rodgers v. Rodgers, 274 So.2d 671, 672 (Miss. 1973).

Absnt dear proof of one of the above circumdances, the naturd parent is entitled to

custody of hisor her child. McKee, 630 So.2d a 47 (citing Rutland v. Pridgen, 493

So.2d 952, 954 (Miss. 1986)).
Grant v. Martin, 757 So.2d 264, 265 (Miss. 2000). Had the chancdlor relied on the naturd parent
presumption, therewoul d have been no burden placed on Charlesto show that therewasameaterid change

adverse to the children, and Helen would have been required to show that Charles had asandoned his
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children or that he was urfit to be a parent.  The chancdlor never mentioned the naturd parent
presumption, and therewas no discusson of Hden' sahility or inability to prove abandonment or Charles's
unfitnessasa parent. The burden was placed on Charles to show asubgtantid change in crcumdtances
adverse to the children. Thiswastrue both when thefirg petition for modification of custody was denied
and during the second modification proceeding, in which custody was avarded to Charles. As quoted
above, the chancdlor found that Charles had shown that there was a subgtantid change in drcumstances
adverse to the children and thét it would bein the children’s best interest to be reunited with therr fether.
Thisisnot afinding basad on the naturd parent presumption.
9.  Asconceded by Helen, the proper Sandard for use in DHS cases was announced in the case of
In re R.D, 658 S0.2d 1378 (Miss. 1995). There, this Court agreed with DHS's assertion that a
chancdlor should gpply the sandardsfound within the' Y outh Court Law, spedificadly Miss Code Ann. 88
43-21-103 and 43-21-613. Section 43-21-103 discusses that a purpose of the youth court law isto
provide services that areinthe gat€ sand the child’ sbest interest. Section 43-21-613 providesthat
orders of the youth court determining the digpogition of a child who has been adjudicated neglected may
be modified in the discretion of the youth court theresfter, as necessary. Specificdly, subsection (2)
provides.

Onmoation of achild or child's parent, guardian or custodian, the youth court may, inits

discretion, conduct an informa hearing to review the digoostion order. If the youth

court finds a material change of circumstancesrelating to the disposition of
the child, theyouth court may modify thedipodition order to any gppropriatedigpogtion

InreR.D, 658 So.2d at 1386. We stated:

A combined reeding of thesetwo sectionsdearly indicatesthet the gpplicable sandard for
the chancdlor’ scongderation was* thet there has been amaterid changein drcumstances
asto cugtody that would benefit and be for the best interest of the children.”



I d. Additiondly, in comparing thissandard to the normal standard between competing parents, the Court
daed “[t]herefore, the focus does not change in cusody matters whereit is not one parent vying agand
the other for custody of ther child, but rather, DHS seeking to retain custody of aneglected or abusaed child
rather than have him returned to a parent.” 1d. a 1387. This dandard has snce been reterated.
K.D.G.L.B.P.v.HindsCounty Dep't of Human Servs., 771 S0.2d 907 (Miss. 2000);InreT.A.P.,

742 S0.2d 1095 (Miss. 1999).

110. Contrary to the legd arguments before this Court, the legd sandard announced in Grant v.
Martin, 757 S0.2d 264 (Miss. 2000), does not gpply inthiscase. DHSwasnot involved in Grant. In
Grant, acouple Sgned avoluntary agreement as part of an irrecondlable differences divorce, daing thet
the children would remain in the cugtody of their paternd grandmather. During the next four years the
children’s mother exerdsed vigtation, but was not even interesed enough in the children’s medicd o
schoal attivitiesto find out the names of the children’ sdoctors or teechers. Four yearslater, only after the
mother remarried, did the mother attempt to regain custody of the children by daiming the natural perent

presumption. ThisCourtin Grant stated:

Our law dearly hasagrong presumption thet anaturd parent'sright to custody issuperior
to that of third parties, whether grandparentsor others. Thisisasit should be. However,
this Court has never before been asked to rule on whether the naturd parents consent to
and joinder in court proceedings granting custody to such third parties should dter thet
presumption. Becausedahility inthelivesof childrenisof such grest importance, wehave
caefully weighed the impact of establishing an exception, or a new dandard, for such
ingances. Whilewe do nat want to discourage the voluntary relinquishment of custody in
diredrcumganceswhereaparent, for whatever reason, istruly unabdleto providethecare
and gability a child needs, néther do we want to encourage an irresponsble parent to
reinquish their child'scugtody to ancther for convenience sake, and then be ableto come
beck into the childslife yearslater and Smply daim the naturd parents presumption asit
dands today.



Grant v. Martin 757 So.2d 264, 266 (Miss. 2000). Inthe present case, the boyswereremoved from
the Oathout homeby DHS, and placed inafoster home, becausethe parentswereincgpable of taking care
of the boys medicd problems. According to the child wdfare Satutes, spedificaly, 8§43-15-13, amgor
god of DHS is to place children in its cudody into a pemanent living arangemant a the earliest
opportunity. Termination of parentd rights procsedings must be garted within 15 months of adjudication
of neglect unlessthe child has been placed in durable legdl custody or long-term or formdized foder care
by a court of competent jurisdiction, or DHS has determined that there are compdling or extraordinary
reesons why termination of parenta rights would not be in the best interest of the child. See Miss. Code
Ann. 845-15-13 (2)(), (3) & (4). When DHS darted termination of parenta rights proceedingsin the
present case, the Y outh Court, rather than terminating parentd rights, awarded durable legd custody to
Hden. The Youth Court proceedings are not part of this record, but it is dear from the surrounding
drcumdancesthat thisisnot thetype of voluntary reinquishment of custody for convenience sskethet was
contemplated in Grant. Thefact that Charlesfiled a petitionfor modification of custody only two weeks
after durable legd custody was awarded supports the suppodition thet thiswas not a“voluntary” act. It
was more then likely an acquiescence on the part of Charlesin an effort to avoid termingaion of parenta
rights proceedings

11. Hedenaguesthat her datusasdurablelega custodian affordsher greater rightsthan thet of afoder
parent. It isnot dear from the Satute whet rights durable legdl custody provides to the legd custodian.
Durablelegd custody was discussad at length in reference to termination of parenta rightsin the case of
InreS.A.M., 826 S0.2d 1266, 1272 (Miss. 2002), where we Stated:

Miss Code Ann. §93-15-103(h) (2000) providesdurablelegd custody asan dternative
to termination of parentd rights



Legd custody and guardianship by persons ather then the parent aswll
as other pamanent dtendives which end the supervison by the
Department of Human Sarvicesshould becond dered asdternativestothe
termingtion of parentd rights, and these dternatives should be sdected
when, inthe best interest of the child, parentd contects are desirable and
it is possble to sacure such placement without termination of parental
rights
Miss Code Ann. § 43-21-105(y) further provides that:
Durable legd custody means the legd satus created by a court order
which gives the durable legd cugtodian the respongiilities of physca
possession of the child and the duty to provide him with care, nurture,
welfare, food, shdlter, education and reasoneble medicd care. All these
duties as enumerated are subject to theresdud rightsand respongibilities
of the naturd parent(s) or guardian(s) of the child or children.
Thefact that under durable legd custody the parent retains some form of resdud rights
and regponghilities is a vitd and obvious diginction to termination of parentd rights
Another distinctionisthat adecisiontogrant durablelegal custody isnot
permanent and is, ther efor e, subject tofurther review and modification by
thecourts.

InreS.A.M., 826 So.2d a 1279 (empheds added). Additiondly, this Court has Sated that "the intent
of durablelegd custody ismerdly to avoid therequired annud digpositiond reviewsby theyouth court and
condant overdght and monitoring by DHS, not a complete precluson of the court's jurisdiction, DHSs
further involvement or court ordered review hearingsasneeded.” | d. a 1279. Thus wedo not agreethat
the granting of durable legd custody to Helen gave her any greeter rights then those of afogter parent.

12. The legd sandard used by the chancdlor was correct.  The chancdlor had to make two
determinations: firgt, whether Charles showed thet therewas asubgtantia change of circumstanceswhich
adversdy affected the children, where it would be in the children’ s best interest that custody be changed,
and second, whether Charles showed thet he hed diminated the behavior thet caused the children to be

tekeninthefird place. See D.J.V.v. Bolivar DHSexrel. McDaniel, 824 So.2d 617 (Miss. 2002).



The chancdlor's findings addressed both of these quedtions: that there was a materid change in
crcumgtances adverse to the children such thet the best interest of the children would be served by a
modification of custody and that Charles had corrected the situation which caused the children to be
removed initidly.
113.  Infact, there was substantid credible evidence in the record supporting the chancdlor’ s findings
on bath quedtions. A three-day hearing was hed on August 9 and 10, 2000, and May 2, 2001. The
chancdlor, in a25-page opinion, summarized the facts of the case, then summarized the tetimony of the
witnesses, and discussed the guardian ad litem's report and why he disagreed with its condusion. His
opinion is summearized further here

Case background:
114.  The chancdlor firg discussad Charles and Brendd s undable maritd Stution, and their inghility
to care for ther children who both have serious medicd problems, and the resulting removd of the boys
fromthe Oathout home. He discussed Charles sungtable work history and thefact that Charleshed been
firedthe previousyear. Hediscussed Charles smarriageto Karlene, that they livein amobilehomewhich
ispad for on four acres of land which they own in Wanut, Missssppi, and that Charles now worked a
Dover Elevator Company, which isa steedy, good paying job doseto hishome. He noted that Charles
tedtified thet he no longer drinks or amokes, has passed dl drugstest given him, and has completed dll of
the DHS parenting dasses.
115.  The chancdlor then discussed some of the problems that he fdt Helen was causng. After one
vigtation, Helen reported to the Alcorn County DHS that one of the boys was burned while vigiting
Charles. Theguardian ad litem and the chancellor agreed that Cherles sverson of events, thet it was not

a burn, but a scrape received from a fal from a tree, was more probable. DHS did not pursue the



complaint. Helen refusad the next visitation and put ablock on her phone so that Charles could not spesk
to the boys between vidgts. The chancdlor Sated “Hden Barnett has dway's caused [Charleg) problems
with hisvigtaion with the two boys paticularly in scheduling the vigts”
Charles Oathout’ s witnesses:

116. Max Wdker, alicensed mariage and family therapist, and expert witness for Charles Oathout,
testified that he conducted a home study of Charles's home and found nothing thet would cause any
problems for the children, and Sated that Charles and the two boys“interact normdly.” Hetedtified thet
Cherleswas depressed by the Situation, but that hispersondlity wasnot such that hewould abusethe boys
He d =0 tedtified that Charles had brought the younger boy in to see him for depression. He tedtified thet
he was concarned that Helen hed “ programmed” the boys to cdll their father Charles, rather than “father”
or “daddy,” and that continued custody with Barnett could be “patentidly dameging” to the boys. He
conceded on cross-examination that heknew that athird child hed been removed from the Oethout home?
that in early 1997 Charles had been found smoking marijuanain front of the older boy who was at thetime
alittle over two years old, and that DHS hed required Charlesto go to drug counsding. He Sated thet he
hed not talked with Helen, but he had requested Helen to cometo his office, which she did not do. He
asserted his opinion thet custody should be restored to Charles because “ people can change.”

117. RayHanagan, aminiger, sated thet he had known Charlessince Charleswasfiveor 9x yearsold,
when Charlescameto hischurch when hewastheyouth director. He sated that Charleshad stayed avay

fromchurchalong time, but hed been bringing the boysto church for acouple of yearsprior to DHSteking

3 A girl born after the boys was removed from the home due to suspected “shaken baby
syndrome.” Charles was not the natural father of this child. Charles took a lie detector test and was
cleared of wrongdoing.
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custody of them. Heagreedto dlow Charles ssupervised vistationto occur inhishome. Hesad theboys
were dways glad to see Charles, did not seem to be afraid of Charles, and weretypicd young boys
118. Kalene Oathout, Charles s new wife, tedtified that she hed been anursefor 11 years, and knew
how to adminiger the boys medications and breething trestments. She brought two children into the
marriage, and she and Charleshave had one child together. Shehasadoseknit family thet livesdoseby.
She had not worked since her last child wasborn, but planned to go back. Shetedtified thet shegetsaong
wdl with the boys as do her children. She said that Charleshed straightened up hislifesncethey met and
thet they now attend church regularly.  She has epilegpsy which is controlled by medication.

f19. Brenda, Oathout'sfirst wifeand the mather of the boys, testified that Charlesisagood father and
the boyswould be safewith him. She stated that Charles dllowed her to visit the boys and talk to them on
the phone when they werewith him. She dated that Helen has dso dlowed her to visit with the boys, but
Helen told her that if she“spoke for Charles” & the trid, Helen would no longer dlow it.

120.  Cardyn Oathout, Charles s moather, tedtified thet Helen was a one time afriend of hers and that
she dlowed Helen to babyst the boys during the week, while she was awvay on her job driving a truck.
She had custody of the boys for awhile, then shared custody with Helen. She and Helen everttudly hed
problems after which Hden would not dlow Carolyn to vist the boys. Shesaid shedid not intend Helen
to get custodly of thechildren. Sheacknowledged that Charleshashad problems, but stated that shewould
not help him get custody of the boysif she thought he would hurt them. She dso sated thet Charlesand
Karlene together are ble to adminiger the boys medicd treatments

121.  Polly Matin, Karlene s sdter, tedtified that Charlesis agood father and that Karleneand thetwo
boys get dong wel.

DHSworkers and Helen Barnett’ s Witnesses:

11



122.  Mary Lee Robinson, asocid worker for the Lee County DHS, and awitnessfor Barnett, Sated
thet shewasinvolved inthe caseuntil 1998, but had not seen Charlessincethen, nor met Karlene, nor been
inCharlesand Karlene shome. Sheread from her DHS casefilethat 21996 DHS sarvice agreament was
never completed by Charles and Brenda, thet Charles refused to Sgn a second agreement, but that both
Charlesand Brenda later completed parenting dasses. Thefile showed thet in 1997, when the older son,
then age 2, was on trid placement with Charles and Brenda, Charles's mother found Charles smoking
marijuanain the child’ s presence. She noted that Charles was “ sporadicaly in and out” of the children's
lives during this period. Her file showed that Hdenwas given durablelegd custody in December of 1998,
and that DHS records show alegetions of child abuse againgt Charlesin March and October, 1999, and
inJuly 2000.* Therecord showsthat the March, 1999 dlegation was substantiated. Although shehad not
beeninvolved in the case Snce 1998, she believed thet the children hed “bonded” with Hen and it would
be harmful to tataly remove them from Hden'shome

123. Ledie Hinds adinicd sodd worker & the Mantachie Clinic and awitness for Barnett, said she
hed met with both children seven or eght times over a three to four month period. Helen was present
during the sessons. She sated that the younger boy was visibly upset about theideaof visiting hisfather,
but the older boy was not. Thisis in contragt to the testimony of her co-worker, Dr. Trudy Porter,
discussed below. Hinds stated that Helen hed told her that theyounger boy did not want tovisit hisfather
and that Hden might be“unintentionaly” influencing the minor children againgt Charles Shetetified thet
she had never met Charlesand would nead “ extendve sessons’ with dl partiesbeforegiving afind opinion

inthecaa

4 No abuse charges were ever pursued against Charles.
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24. SonjaSanderson, asocid worker for the Prentiss County DHS, tedtified for Hdenregarding the
invedigationinto * shaken baby syndrome’ suffered by thethird child who was removed from the Oathout
home. She tedtified on cross-examination that Charles had passed a lie detector test with regard to this
investigation and that he followed DHS recommendaionsin the metter.

125.  Jenny Barnes anurse practitioner a Mantachie Clinic, saw the younger child when Hden brought
himto the dinic for “ cigarette burns caused by Karlene” The chancdlor’ s opinion does not indicate any
tesimony from Ms. Barnes about who should have custody, but she Sated that both boys are aghmetic
and should not be around smoking.

126. Dr. Trudy Porter, adinica psychologis with the Mantachie Clinic, testified thet she had been
seaing the boys on aweekly basis Snce June, 1999, when Hden complained that she thought there were
problems with the children after visiting with Charles. She dated thet the older child hed limited cognitive
skills and expressed negtive fedings towards Charles, induding anger and rgjection, but thet the younger
child was not negative towards Charles, and vigtation did not seem to upset him. Shegtated thet she could
not tdl any differencein the children after aweekend vidtation period with Charles. She dated thet the
children nesded counsding due to the impect “dl this has had on them.” Her opinion was that Hden hed
not tried to influence the children againg Charles and that the children needed security and stability and
should remain with Helen because she provides the security and stahility they need.

127. Mike Burleson tedtified that he was a private invedtigator hired by Helen to follow Charles when
he hed the minor children for vigtation. He testified thet he hed seen Karlene amoking intheir van withthe
children present on one occasion.

Guardian ad liten' sreport:
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128. The chancdlor’s order then discussed the thoroughness of the guardian ad litem' s report, which
recommended that the children stay with Hden, but that Charles be given “liberd” vistation. The
chancdlor briefly discussed the contents of the report, which was an exhibit to his order, noting Charles's
undable past higory and his dradtic turn for the better after marrying Karlene. The chancdlor Sated thet
the report commends Helen for providing agood home, but he dso Sated that as a foster mother being
compensated by DHS, she was under a duty to provide this. The chancdllor found that despite the
thoroughness of the report, the guardian ad litem hed failed to give sufficdent weght to the changes that
Charles had made in hislife and hed failed to consgder Hden's negative actions toward Charles and the
adverse effect these actions have on the children. The chancdlor then enumerated the positive agpects of
Charles and Karlene' s environment and adverse agpects of Hden' sconduct. Thelatter induded Hden's
obvious strong negetivefedingstoward Charles, her placing ablock on her phone, her prohibiting vigtation,
her falure to informCharles of the children’smedicd and schodl progress, and her continued dlegations
of abuse, none of which has caused any agency to teke action againg Charles. He then discussed that
Heden's own witnesses admitted that Hdlen's conduct hed a negative effect on the children and thet the
guardianadlitem’ sreport Sated that Helen' scooperation and encouragement had been greeatly lacking with
regard to Charles rdaionship with his children. The chancdlor found that if Heen were awvarded
continued cugtody, there was nothing to suggest shewould be any more cooperdtive and thet dlowing her
to continue to atempt to diminish the rdationship between the boys and their father “is cartainly not inthe
boys best interest.”
CONCLUSION
129. The correct legd sandard, gpplicable in DHS cases, was usad by the chancdlor in meking his

decison. The chancdlor did not rely on the naturd parent presumption, and this case is didinguishable

14



fromGrant because here there was no voluntary rdinquishment of custody for convenience. Findly, the
chancdlor's findings were supported by subdantid credible evidence:  Therefore, we dfirm the
chancdlor’ sjudgment.
130. AFFIRMED.

SMITH, CJ.,, WALLER, P.J., CARLSON, DICKINSON AND RANDOLPH, JJ.,

CONCUR. EASLEY, J.,DISSENTSWITHOUT SEPARATEWRITTEN OPINION. DIAZ
AND GRAVES, JJ., NOT PARTICIPATING.
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