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GRAVES, JUSTICE, FOR THE COURT:

1.  Themoationfor rehearingisdenied. Theorigina opinioniswithdrawn, and thisopinionissubstituted
therefor.
2.  Thisgpped aisesfromajury verdict inthe Circuit Court of Alcorn County, Mississippi, convicting

Hubert Milton Rinehart of murder and sentencing himto serve a



life sentenceinthe custody of theMissssppi Department of Corrections. Aggrieved by thisconvictionand
sentence, Rinehart raises the following issues on gpped:

l. WHETHER THE TRIAL COURT ERRED IN DENYING RINEHART'S
MOTION FOR A CONTINUANCE.

Il WHETHER RINEHART WAS DENIED EFFECTIVE ASSSTANCE OF
COUNSEL IN VIOLATION OF THE SXTH AMENDMENT OF THE
UNITED STATES CONSTITUTION.
. WHETHER THE TRIAL COURT ERRED IN DENYING RINEHART'S
MOTION FOR ACQUITTAL NOTWITHSTANDING THE VERDICT, OR
IN THE ALTERNATIVE, FOR A NEW TRIAL.
FACTS
183.  OnMay 29, 2000, Hubert Rinehart and his girlfriend, Judy Roberts were seen a@ the K-Mart in
Alcorn, Missssppi by Roberts scousin, ReginaPhdps Laer that evening, Harold Little saw the couple
in Rinehart’' svehide near hisproperty. Little talked with both Rinehart and Roberts and | eft them on the
Sde of theroad around 8:30 p.m. Rinehart was next seen buying dgareites at Buck’ s convenience sore
around 9:48 p.m., where he remarked that he needed to use the phone because Judy Robertshad driven
off with histruck. Rinehart made severd phonecadlsfromthestore. Rinehart telegphoned hissger, Mary
Dilingham, and requested that she pick him up from Buck’ s convenience dore. He then reported to the
Sheiff’ s office that Judy Roberts hed taken histruck. At nearly 10:00 p.m., only a few minutes later, a
vehide was reported on fire in the Kossuth community by Glenda Green whose son, Brian Green, hed
discovered the vehide. Thetruck, located about eight miles away, belonged to Rinehart.
4.  Thebody of Judy Roberts was found the next evening on Smith Bridge Bottom Road. Roberts
hed died from a.38 cdiber bullet wound on the left sde of her heed. She dso sustained injuriesto her

face, cheek and neck.



1.  The bullet was recovered from her skull, and Dr. Steven Hayne tedtified that forendcsindicated
that Roberts's degth was a result of homicide. Rinehart admitted to owning severa guns and during a
search of hisresdence a.38 cdiber Smith & Wesson was found.
6. Rinehat was indicted, tried and convicted by ajury of his peers for the murder of Roberts on
November 15, 2001.
DISCUSSION

l. MOTION FOR CONTINUANCE
7. Rinehat dleges that he was not wel represented by his public defense counsd and needed
additiond timeto hire private counsd, despitethe fact that hewas provided with two atorneysby thetrid
court. Rinehart assarts that he did nat like the advice of hisatorneys and investigator which the court hed
provided.
8.  Intheindant case thetrid judgeheard Rinehart’ smation for continuanceand supporting evidence
and ruled to deny the mation. Thetrid court sated in pertinent part:

Mr. Rinehart, for the reason thet this case has been st for trid a least twice, according

to the court record | reviewed the other day, a a previous term of this Court and was

continued, and dso having been et for trid for severd weeksnow, the Court fedslikeyou

have hed aufficent opportunity, if you could aford to and wanted to hire an atorney to

represent you, asufficent timeprior to thistrid for such an atorney to becomeacquainted

with your caseand to consult with you in preparation of atrid. Thisyou havenat doneso.

| dsonotethet you filed an affidavit of indigency inthis case, basaed upon which, thisCourt
gopointed you, not one but two atorneysto assst you in your defenseand to try thiscase

The court doesnat beievethat your mation for continuance, & thistime, Mr. Rinehart, has
any marit, firg of al and secondly, isnat timdy filed.  To make this motionon theday of
trid isnot timely. Neverthdess, the Court would congder it if the Court believed that your
moation hed any meit.



19.  Here asin Atterberry v. State, 667 S0.2d 622, 628-30 (Miss. 1995), thetrid judge did not
abuse his discretion in denying Rinehart’'s motion to discharge gppointed counsd or his motion for
continuance S0 that counsd of his choosing could prepare his case for trid. “ A defendant has an absolute
nght to counsd, but hisright to choose counsd isnat dbsolute” 1d. & 630. The record revedsthat the
trid judge looked at the facts presented to the court and found no prgudice to Rinehart in proceeding to
trid with histwo court gopointed attorneys  The court dso noted that Rinehart was given ampletimein
which to find dternative counsd prior to trid.
110.  Rinehart bears the burden of showing thet the denid of a continuance resulted in subgantid
prejudice to hisright to afar opportunity to prepare and presant his defense. Jackson v. State, 538
S0.2d 1186, 1189 (Miss 1989). Rinehart hasfalled to demondrate thet the trid judge s ruling was an
abuse of discretion which prgudiced him to the extent thet he was denied a fair trid or effective
representation of counsd. Wefind that thisissue is without merit.

. ASSISTANCE OF COUNSEL
11. Rinehatadvancesthat hisright to effectiveasssanceof counsd wasdeniedinviolaion of the Sixth
Amendment of the United States Condtitution. Rinehart assertsthat defense counsd was not prepared for
trid, because he only hed two medingswith him prior to trid.
112.  The Supreme Court hashdd that beforerdief may be granted for ineffective asssance of counsd,
the petitioner must establigh: (1) thet counsd’ s performance was deficient in thet it fdl beow an objective
standard of reasonable professiond service, and (2) that this deficient performance prejudiced the defense
such that there is a reasonable probability that the outcome of the trid would have been different.
Strickland v. Washington, 466 U.S. 668, 687-88, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984),

followed by thisCourt in Stringer v. State, 454 So.2d 468 (Miss. 1984). Thus, both adeficiency and
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resulting prejudice must be shown, and an gppdlant’s falure to affirmatively pleed and establish both
prongs of the Strickland test warrants rgection on the dam.

13.  We find tha Rinehat has faled to overcome the srong presumption that defense counsd

performed competently. Rinehart assertsthat defense counsd had only two megtingswithhim prior totrid,

implying thet counsd was unprepared for trid. Rinehart peradsthat he expressed to thetrid court thet his
legd representation was nat to his liking prior to trid. The record reflects thet the trid judge took
Rinehart’s concamnsinto congderation when denying hismoation for acontinuance. In Temple v. State,

679 S0.2d 611, 613-14 (Miss. 1996), this Court found no eror in denying a continuance for a newly
gopointed counsd to preparefor trid. Thereisno showing that a continuance would have resulted in a
favorable outcome for Rinehart. The denid of a continuance does not meen that the counsd was
unprepared. In fact, counsd for Rinehart filed the necessary pretrid mations and properly represented
Rinehata trid. Defensecounsd conducted avair direexamingtion, offered chdlengesfor cause, provided
compelling opening and dosing satements, objected to the admisson of certain evidence and cross-

examined witnesses Additiondlly, Rinehart was given every opportunity to cal withessesand assg inhis
defense. Cabello v. State, 524 So.2d 313 (Miss. 1988). The accused is entitled to afair trid not a
perfect oneor conditutiondly erorlesscounsd. | d. a 315.

14.  The Sixth and Fourteenth Amendments to the United States Condtitution operate as ureties for
the right to effective assstance of counsd. The Sxth Amendment guarantees, in rdevant pat, “[ijn dl

crimind prasecutions, the accused shall enjoy theright . . . to have the assstance of counsd for his
defense"Wheat v. United States, 486 U.S. 153, 158, 108 S.Ct. 1692, 1696, 100 L..Ed.2d 140 (1988)

(quating U.S. Congt. amend. V). Thisadept representation encompassestwo broad principles minimum
competence and loyd assstance Armstrong v. State, 573 So0.2d 1329, 1331 (Miss. 1990); Commernt,
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Conflict of Interestsin Multiple Representation of Criminal Co-Defendants, 68 J. Crim. L.
& Criminology 226 (1977), dl of which Rinehart wasafforded. Moreover, actud prejudice hasnot been
shown, and Rinehart was not denied any of hisrights.

115.  Dueto the overwhdming weght and credibility of the evidence presented by the State, Rinehart's
damdoesnaot riseto theleve necessary for afinding thet hisattorney’ srepresentation was condtitutiondly
ineffective. Rinehart’s propogtion isdevoid of a demondrative showing that counsd’s parformance fel
below an objective dandard of reesonable professond sarvice "[T]his Court mugt give effect to all
reasonable presumptionsin favor of theruling of thecourt bdow.” Woodward v. State, 533 S0.2d 418,
426-27 (Miss. 1988). Therulingsof thetrid court will be presumed correct unless proved otherwise by
the actud record. Shelton v. Kindred, 279 So.2d 642, 644 (Miss. 1973). Therefore wefindthat this
issue is without merit.

1. MOTION FORJN.OV.ORIN THE ALTERNATIVE
FORA NEW TRIAL

16. Rinchat assarts that the trid court erred when it denied his motion for IN.O.V. or in the
dternative, motion for anew trid. Rinehart maintainsthat the guilty verdict was againg the overwheming
weght of theevidence, andthat denid of themotion for anew trid resulted in an unconscionableinjudice
Addtiondly, Rinehart contends that there was no physca evidence linking him to the crime and that,
therefore, the State only etablished the mere probaility of guilt.

117.  Inreviewing the denid of a INOV moation, we condder dl of the evidence in the light most
favorabdleto the gopdles, and we may reverse a denid of the mation only if the evidence o favars the
appdlant that reasonable jurors could not have reeched a contrary verdict. Kingston v. State, 846 So.

2d 1023, 1025 (Miss. 2003).



118.  “Inreviewing the decison of thetrid court onamoation for anew trid, this Court viewsdl of the
evidencein the light most conggtent with the jury verdict. A mation for anew trid addresses the weight
of the evidence and should only be granted to prevent an unconsciongble injusice” Danielsv. State,
742 S0.2d 1140, 1143 (Miss. 1999) (citations omitted).

119. Intheindant case, the State presented evidence that the victim hed been shot with a.38 cdiber
gun and that such agun was recovered from Rinehart’ sresdence. Likewise, though not condusive, the
Sae's baligic expatstedified regarding Smilarities between the bullet recovered from Roberts s body
and bullets fired from the recovered gun. Because the State linked Rinehart to the crime, the trid judge
properly submitted the metter for the jury’s condderation.

120. Thejury sStsasfinder of fact and hasthe duty to assessthe credibility of thewitnesses and resolve

conflictsinthe evidence. Groseclose v. State, 440 So.2d 297, 300 (Miss. 1983). Thejury heardthe

witneses tesimony and observed the witnesses demeanor. The jury found thet the facts in the case

support a finding that Rinehart murdered Roberts. We find that there is no showing that the verdict

constituted an unconscionable injustice. Additionally, Rinehart has falled to present any evidence that

would warant anew trid. Thetrid court did not et in denyingaJNOV or anew trid.
CONCLUSION

121.  Wedfirm thejudgment of thetrid court.

122. CONVICTION OF MURDER AND SENTENCE OF LIFEIMPRISONMENT IN

THE CUSTODY OF THE MISSISSPPI DEPARTMENT OF CORRECTIONS,

AFFIRMED.

SMITH, CJ.,, WALLER AND COBB, P.JJ., EASLEY, CARLSON, DICKINSON
AND RANDOLPH, JJ., CONCUR. DIAZ,J., NOT PARTICIPATING.



