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GRIFFIS J., FOR THE COURT:

1. Randy Arbuckle and Tanoah Bittick were convicted of burglary of adwelling and smple assault.
For the burglary conviction, Arbuckle was sentenced to twenty-five yearsinthe custody of the Mississippi
Depatment of Corrections, with fifteen years of the sentence suspended and five years of post-release
supervison. Bittick was sentenced to five years in the custody of the Missssppi Department of
Corrections, withfive years suspended. For the smpleassault conviction, Arbuckle and Bittick were each
sentenced to Sx monthsin the Itawamba County Jail, with the sentence suspended, and a fine of $500.
Though Bittick's sentences were suspended, she apped s to have her convictions reversed atogether.
12. On apped, Arbuckle and Bittick assert that the court erred in refusing a jury ingruction which
provided for the lesser-included offense of trespass and in denying the motion for a directed verdict and
the motion for anew trid. Wefind no error and affirm.

FACTS
113. Onor about July 16, 2002, Jason Mears borrowed $100 fromBittick. Mearswasunableto repay
the loan, and Maranda Robbins offered to pay the debt. Bittick refused Robhins' initid offer.
14. Onuly 19, 2002, Jason Wilemon, Robbins and Bittick al went to work as usud at the Kwik-Sak
inFulton, Missssppi. After completing their shifts, Wilemon drove Robbinsto her home, where shelived
with Mears. Shortly theresfter, Bittick came to Robbins home with her companion, Arbuckle.
5. Robbins, Wilemon, and Spearseach testified that while ingde the living room, they heard "pounding
... knocking and banging" on the door and voices demanding them to open the door. They testified that

this commotion continued for gpproximately ten to fifteen minutes, during which time they sat quietly.



T6. Robbins testified that she moved toward adifferent part of the home and saw Bittick enter through
the front door screaming, "Whereishe a?' Robbins testified that, while she was “deding with” Bittick,
Arbuckle entered the home looking for Mears. Both the testimony of Robbinsand Mears described the
threats made towards Mears by Arbuckle once he entered the home. An argument ensued while Mears
and Wilemonwere inddethe bathroomand Bittick and Arbuckle were outs de the bathroom door pushing
on the door atempting to gain entry to the bathroom. Thedoor to thesmdl bathroom cavedin, and inthe
commotion, Mears was struck in the face by Arbuckle. At trid, there was conflicting testimony as to
whether the blow was intentiona. Once the door caved in on top of Wilemonand Mears, Mearsran out
of the traller and was pursued by Arbuckle. Once outside, Arbuckle hurled alarge rock into the windshied
of Mears vehicle.
7. After the disturbanceinthe bathroom, Bittick and Robbins had aconversationwhereRobbins agan
offered to pay the debt Mears owed Bittick with her paycheck. Bittick accepted the payment and took
the check immediately to Kwik-Sak to be cashed and thenreturnedto Robbins home to returnthe balance
of the paycheck in excess of the debt.
118. Attrid, Bittick testifiedinher defensewhile Arbuckle did not testify. Thejury found both Arbuckle
and Bittick guilty of burglary of a dwelling and Smple assaullt.

ANALYSS

Whether the trial court erred in refusing a jury instruction which provided
for the lesser included offense of trespass.

19.  Arbuckle and Bittick dam that thetria court erred whenit refused to give proposed jury ingruction
D-4, which would alow the jury to find them guilty of trespass, as alesser-included offense, rather than

burglary. The ingruction provided that if the jury found Arbuckle and Bittick entered Robbins home



willfully and unlawfully without her authority but without the intent to commit assaullt, they should be found
guilty of trespass rather than burglary.

110. Theaccused isentitled to alesser-included offense ingtruction only where thereis an evidentiary
basisin the record therefor. Wilson v. State, 639 So. 2d 1326, 1329 (Miss.1994); Leev. Sate, 469
S0. 2d 1225, 1230 (Miss.1985); Colburnv. Sate, 431 So. 2d 1111, 1114 (Miss.1983). Theevidence
at tria did not support suchaningruction. Furthermore, evenif the State did not establish the bresking and
entering, Arbuckle and Bittick asserted their innocence based on aleged permission to enter the dwelling
and satisfy the debt owed to Bittick rather than that they were at most guilty of mere trespass. Thus, a
lesser-included ingtruction for trespasswould be moot giventher argument that they had permission to be
on the premises.

f11. ThisCourt has previoudy held that alesser-included offenseingtructionshould be refused in cases
wherethe evidence could only judtify a conviction of the principle charge. Perkinsv. Sate, 788 So. 2d
826, 828 (18)(Miss. Ct. App. 2001) (citing Ruffin v. Sate, 444 So. 2d 839, 840 (Miss.1984)). For
Arbuckle and Bittick to be found guilty of burglary, the State had to prove two elements: (1) they broke
into the home of Robbins, and (2) they did so withthe intent to commit an assault whilein the home. There
was evidenceat trid to support afinding that Arbuckle and Bittick broke into and entered Robbins home.
Thecritical lement establishing atrespass is the lack of authority to be onthe property. Inthiscase, there
was more than a mere absence of permissonto enter the home. Once Arbuckle and Bittick redlized they
were not welcome on the property and that they would not receive permission to enter the home, they
proceeded to gain entry by their own means. The evidence clearly showed the two brokeinto and entered

the home when they punched through the tape covering the hole by the front door in order to unlock the



door from theingde. Furthermore, the existence of the marks on the rear entrance where atireironwas
used to attempt entry supports the more serious offense of burglary rather than trespass.

912.  Additiond groundsfor denyingthe lesser included ingtructionare found inthe evidence of the intent
of Arbuckle and Bittick to commit anassault onceingdethe home. However, Arbuckle and Bittick argue
that such intent did not exist.

113.  Arbuckle and Bittick dam that thelr intent to commit an assault was not formed until after they
entered the home. They admit to everything but the exigence of any intent to commit assault.
Nevertheless, their conduct both before and after entering Robbins home clearly refutes such contention.
Indeed, there was substantia evidence to establish intent. Robbins testified that  Bittick had previoudy
warned her that Arbuckle was going "to kick Mears a**" if the debt was not paid. Thelr intent was
established by the punch through the tape covering a hole by the door where Bittick reached into unlock
the door, the use of the tireironto try to pry the back door open, their breaking down the bathroomdoor,
the punchto the face of Mears; and findly, the violence demonstrated by Arbuckle hurling alarge rock into
Mears windshield.

114.  Arbuckle sand Bittick’ sactions speak louder than mere words. There was sufficient evidence of
the principle charge and a complete lack of evidence to support an ingtruction for trespass. We find no
error in thetria court refusng an ingtruction for trespass.

1. Whether thetrial court erred in denying Arbuckle and Bittick's motions for
judgment notwithstanding the verdict or in the alternative for a new trial.

115.  Arbuckle and Bittick argue that the State failed to prove dl dements of the charge of burglary
beyond a reasonable doubt. Here again, Arbuckle and Bittick argue that the evidencewas insufficient to

establish the intent to commit an assault because no direct evidence was offered. Arbuckle and Bittick



clam the trid court erred in denying their motion for judgment notwithstanding the verdict or, in the
dterndive, anew trid.
116. Motions for judgment notwithstanding the verdict implicate the sufficiency of the evidence. Bullins
v. State, 868 So. 2d 1045, 1048 (1 12) (Miss. Ct. App. 2004). Our standard of review on the question
of the legd sufficiency of the evidence is clearly defined. In Manning v. State, 735 So. 2d 323, 333 (1
10) (Miss. 1999), the Mississippi Supreme Court held:
Whenon appeal one convicted of acrimind offense chalenges the legd sufficiency of the
evidence, our authority to interfere with the jury'sverdict isquitelimited. We proceed by
consdering dl of the evidence - not just that supporting the case for the prosecution - in
the light most consstent with the verdict. We give [the] prosecution the benefit of all
favorable inferences that may reasonably be drawn from the evidence. If the facts and
inferences so considered point infavor of the accused with sufficient forcethat reasonable
men could not have found beyond a reasonable doubt that he was guilty, reversa and
discharge arerequired. On the other hand, if thereisin the record substantial evidence of
such qudity and weight that, having in mind the beyond a reasonable doubt burden of
proof standard, reasonable and fair-minded jurors in the exercise of impartid judgment
might have reached different conclusions, the verdict of guilty is thus placed beyond our
authority to disturb.
f17. On a mation for a new trid, we look to determine whether the jury verdict is againg the
overwhelming weight of the evidence. Montana v. State, 822 So. 2d 954, 967 (1 61)(Miss. 2002). In
doing so, this Court must accept astrue the evidence whichsupportsthe verdict and will reverse only when
convinced that the tria court has abused its discretion in failing to grant anew trid. 1d. at 967-68 (/61).
Only in those cases where the verdict is so contrary to the overwheming weight of the evidence that to
dlowit to stand would sanction an unconscionable injustice will this Court disturb it on apped. 1d. at 968
(161). Findly, it must aso be remembered that it is the duty of the jury to assess the credibility of

witnesses. Hubbard v. State, 819 So. 2d 1192, 1196 (1 12) (Miss. 2001).



118.  Arbuckle and Bittick were charged under Mississippi Code Annotated section 97-17-23 (Rev.
2000), which provides:

Every person who shdl be convicted of bresking and entering the dwelling house or inner

door of suchdwdling house of another, whether armed with a deadly weaponor not, and

whether there shdl be at the time some human being in such dweling house or not, with

intent to commit some crime therein, shall be punished by imprisonment inthe Penitentiary

not less than three (3) years nor more than twenty-five (25) years.
119. As discussed in the preceding section, the State presented sufficient evidence to support the
burglary conviction. Arbuckle and Bittick raise the same argument here, that the e ements of burglary were
not sufficiently proven. Once again, alack of direct evidenceto establish therequisteintent isrelied upon
as support.
120.  The absence of direct evidence does not mean that there was a complete lack of evidence that
Arbuckle and Bittick intended to commit acrime onceingde. Indeed, Bittick, through her own testimony,
established that she and Arbuckle went to Robbins home to attempt to satisfy the debt owed to Bittick,
and when this could not be accomplished by Mears, a commotion ensued resulting in Mears being hit in
theface. Therewastestimony by law enforcement officers that Robbins home was in such condition that
it appeared that avident crime had been committed. Therecord established that thetape coveringthehole
next to the front door appeared to have been punched through, there were marks where someone had
attempted to pry the door open onthe panel of the back door, and the interior bathroom door was crashed
in. Furthermore, Bittick admitted that, after the commotion, shetook the paycheck, cashed it and returned
to Robbins home to give her the balance of the check.
721. It waswithin the jury's province to draw reasonable inferences from the evidence based on their

experience and common sense. Hester v. Sate, 463 So. 2d 1087, 1093 (Miss. 1985). Therefore, we

find that it was reasonable for the jury to infer that the actions of Arbuckle and Bittick at Robbins home



were aufficent to support the crime of burglary. Arbuckleand Bittick were present a the homefor the sole
purpose to obtain money. When Robbins, Wilemon, or Mears did not voluntarily alow Arbuckle and
Bittick into the home, Arbuckle and Bittick went into arage and broke into the dwelling and assaulted both
Robbins and Mears. Arbuckle then proceeded to commit a further act of violence when he burst the
windshidd of Mears vehicle with alarge rock. Bittick continued to threaeten and intimidate Robbins until
the paycheck was surrendered whereupon Bittick and Arbuckle left the premises and cashed the check
inorder to satisfy the debt. From this evidence, thejury certainly could reasonably infer that Arbuckle and
Bittick formed the intent to assault those ingde the home immediately upon gaining entry to the home.
922.  Consdering the appropriate standards of review, we find the evidence to be of such weight and
aufficiency asto support the jury’ sverdict that found Arbuckle and Bittick guilty of both burglary and ample
assault. Thus, we find that this assgnment of error is without merit.

123. THE JUDGMENT OF THE CIRCUIT COURT OF ITAWAMBA COUNTY OF
CONVICTION OF RANDY ARBUCKLE OF COUNT |, BURGLARY AND SENTENCE OF
TWENTY-FIVE YEARS IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS WITH FIFTEEN YEARS SUSPENDED AND FIVE YEARS OF POST-
RELEASE SUPERVISION, PAY FINEAND COSTS OF $1,748.50 AND PAY RESTITUTION
OF $1,214 TOBE PAID JOINTLY AND SEVERALLY WITH CO-DEFENDANT; COUNT II,
SIMPLE ASSAULT AND SENTENCE OF SIX MONTHS IN THE ITAWAMBA COUNTY
JAIL, SUSPENDED AND FINE OF $500 ISAFFIRMED. ALL COSTS OF THIS APPEAL
ARE ASSESSED TO ITAWAMBA COUNTY.

124. THE JUDGMENT OF THE CIRCUIT COURT OF ITAWAMBA COUNTY OF
CONVICTION OF TANOAH BITTICK OF COUNT I, BURGLARY AND SENTENCE OF
FIVE YEARS IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS WITH SENTENCE SUSPENDED AND FIVE YEARS SUPERVISED
PROBATION, PAY FINE AND COSTS OF $1,748.50 AND PAY RESTITUTION OF $1,214
JOINTLYAND SEVERALLYWITHCO-DEFENDANT; COUNTII,SIMPLEASSAULT AND
SENTENCEOFSIXMONTHSINTHEITAWAMBACOUNTY JAIL, SUSPENDED, TORUN
CONCURRENTLY WITH SENTENCE IN COUNT | AND FINE OF $500 IS AFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO ITAWAMBA COUNTY.



BRIDGESAND LEE, P.JJ.,IRVING,MYERS, CHANDL ER,BARNES AND ISHEE,
JJ. CONCUR. KING, C.J.,, CONCURSIN RESULT ONLY.



