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CHANDLER, J., FOR THE COURT:
1. On February 17, 2000, the Missssippi Department of Education terminated Brenda Bynum from
her position as an educationa specidist senior. Bynum appedled, and the Employee Appeals Board
reingtated her. On certiorari review, the Circuit Court for the Firgt Judicid Digtrict of Hinds County

reversed the decision of the EAB. In this gpped, Bynum argues that the EAB's decision to reindtate her



was supported by subgtantid evidence and that the circuit court failed to afford proper deference to the
EAB's decison.
92. We hold that certain of the EAB's findings were not supported by substantia evidence and were
arbitrary and capricious. Therefore, we affirm the decison of the circuit court reingtating Bynum's
termination.

FACTS
113. MDE hired Bynum as an educational specidist in September 1994 and later promoted her to
educationa specidist senior. She worked in the Office of Community Devel opment, abureau headed by
her immediate supervisor, Dr. Worth Haynes, the Director of VVocational Community Development. The
Office of Community Development administered certain vocationa programs.
14. Bynum's position at MDE required her to exercise judgment. Bynum functioned as the state
coordinator of the Work-Based Learning program (WBL), avocationa program piloted in 1994 which
hel ped community college and high school students develop job skills. Bynum performed this functionby
supervisng al aspects of the implementation of WBL & severa pilot locations at community colleges, and
then on a Statewide basis after the pilot stage. Bynum aso helped coordinate the Partners-In-Education
CongtructionInitiative Program (CI P), avocationa program piloted in 1996 that focused on providing high
school students with the skills necessary to succeed in congtruction industry jobs.  In implementing the
programs, Bynum worked with local coordinators at the WBL and CIP sites, but the local coordinators
were respongble for purchasing equipment used in the programs.
5. On May 26, 1999, Dr. Haynes sent a letter to James Sardin, the Associate Superintendent for
V ocational Education, recommending that M DE purchase $900,000 worth of computer software for CIP

from The Computer Learning Works, Inc. (CLW), a software company based in Starkville, Mississippi.



Dr. Haynes collaborated with another bureau head to recommend that MDE usefederd fundsto purchase
an additional $600,000 of CLW software. In spring 1999, Judy Rhodes, the Director of Educationa
Accountability, became concerned about the recommendation. Rhodes was concerned because the
software had never been subjected to competitive bidding, the usual MDE purchasing process in which
multiple vendors compete to provide MDE with the best product at the chegpest price. Rhodesinitiated
aninvestigation into the planned purchase. During the investigation, Rhodes discovered that dl of the CIP
pilot stesand WBL steshad purchased CLW software. The software had been purchased for those sites
by the sites local program coordinators.

96. Effective dJuly 1, 1999, the Missssppi legidature gppropriated 1.7 million dollars to fund the
expansion of CIP statewide "udng the same curriculum and program as developed and piloted by the
Department of Education . ..." H.B. 1636, 1999 Leg., Reg. Sess. (Miss. 1999). The bill was enacted
into law. On June 7, 1999, Dr. Richard L. Thompson, the State Superintendent of Education, submitted
a procurement request to the Mississippi Department of Information Technology Services (ITS) for 1.5
milliondollarsfor astatewide licensefor CLW software. On July 15, 1999, Dr. Thomjpson requested that
an item be added to the ITS Board's agenda conssting of a purchase approval for $900,000 of CLW
software. On July 16, 1999, the State Board of Education approved using $900,000 of the legidative
appropriation to buy more of the CLW software dready in use at the CIP pilot Stes for implementation
in the CIP statewide expansion.

7. M DE became concerned about whether the legidaive appropriationrequired that MDE purchase
the CLW software used by the pilot Stes, or whether the appropriation alowed MDE to purchase the
needed software pursuant to acompetitive bidding process. On September 2, 1999, MDE requested an

opinionon the matter from the Attorney General. The Attorney Genera opined that the appropriationdid



not require MDE to buy the software from CLW. MDE cancelled the CLW purchase and held abidding
contest. Plato, another software company, won the bid after being found to provide the chegpest software
that fulfilled MDE's needs. CLW submitted the second best bid.

18. On September 2, 1999, Dr. Thompson filed a complaint with the Ethics Commission against
Bynum concerning her 1995 trip to an American Vocationd Association convention and her involvement
inthe procurement of CLW softwarefor WBL and CIP. The Ethics Commisson issued asubpoenaduces
tecum to Dr. Thompson. The subpoena demanded some documents that were in the possession of Dr.
Haynes. Dr. Hayneswas given alist of documents he needed to supply, and Bynum helped Dr. Haynes
compile the listed documents.

T9. In January 2000, MDE fired Dr. Haynes for numerous policy violaions. On January 19, 2000,
MDE invited Bynumto a hearing regarding her role in the selection of software for WBL and CIP aswell
as other aspects of her job performance. OnFebruary 15, 2000, a pre-termination conferencewas held.
OnFebruary 17, 2000, MDE sent Bynum a termination letter based upon MDE's finding that Bynum had
committed offenses within Groups One, Two, and Three as prescribed by the State Personnel Board
Policies and Procedures Manud. An employee's commission of asingle Group Three offense is grounds
for dismissa. S.P.B. Rule 9.10 (C) (Rev. 1999).

110. Spedificdly, the letter dleged that Bynum had in various ways endorsed CLW software in her
dedlings with the local coordinatorsof WBL and CIP. Theletter stated that Bynum's endorsement of one
brand of software was contrary to MDE's policy that MDE "was not to endorse any software and no
gpecific software program was to be required” for WBL and CIP. The letter alleged that Bynum altered
adocument and fasfied aletter in response to the Ethics Commisson subpoena. Additiondly, the letter

stated that Bynum attended the 1995 AmericanV ocationa Association conference after MDE had denied



permission for her to attend, wore a CLW name tag a the conference, was in CLW's booth, and told
someone that she worked for CLW. MDE dleged that, during that trip, Bynum charged personal expenses
to her state-issued credit card in violation of MDE policy. MDE stated that Bynum requested that CLW
reserve her hotel room at 21997 conference, that CLW did so and paid $112.27 for the room, and that
Bynum submitted a reimbursement request to MDE for more than the single room rate to cover the cost
of two extra guests who stayed with her in the room. The termination letter also stated that Bynum
prepared documents on her MDE computer for Dr. Haynes persond business, that she and Dr. Haynes
removed boxes of materia from MDE, and that she sent communications to loca coordinators criticizing
the Associate Superintendent for Vocationa Education.

111. Thetermination letter charged that Bynum's conduct congtituted the following offenses:

Group One Offenses:

2. Abuse of date time such as unauthorized time away from work area or fallure to notify supervisor
promptly upon completion of assgned work;

Group Two Offenses:

1. Insubordination, including, but not limited to, ressting management directives through actions and/or
verba exchange, and/or falure or refusal to follow supervisor's ingructions, perform assigned work, or
otherwise comply with gpplicable establish [9c] written palicy;

6. Unauthorized use or misuse of state property or records.

Group Three Offenses:

4. Fddfication of records, such as, but not limited to, vouchers, reports, time records, leave records,
employment applications, or other officid state documents;

5. Willful or negligent defacement of or damageto the records or property of the State, another employee
or business invitee or a $ate agency or office;

11. Actsof conduct occurring on or off the job which are plainly related to job performance and are of
such nature that to continue the employee in the assigned position could congtitute negligenceinregard to
the agency's duties to the public or to other state employees,

16. Willful violations of State Personnd Board policies, rules, and regulations.



112.  Bynum appeded the termination to the EAB. After afull hearing, a hearing officer found that
Bynum had sustained the burden of proof that MDE's reasons for firing her were not true. The hearing
officerfound, inter dia, that MDE had terminated Bynuminorder to shift the blame onto Bynumfor MDE's
gpprova of the $900,000 software purchase when, in fact, others at MDE were responsible for the
purchase approval. The EAB affirmed the hearing officer's decison. The circuit court reversed on
certiorari review, and Bynum appedls, arguing that she presented substantiad evidence that she was
terminated without good cause.
STANDARD OF REVIEW

113. The State Personnd Board adminigtersthe state personnd system. Miss. Code Ann. § 25-9-103
(Rev. 2003). A date agency may not dismiss an employee governed by the state personndl system except
for inefficdency or other good cause and after written notice and a hearing within the department. Miss.
Code Ann. §23-9-127 (1) (Rev. 2003). An employee may gpped adismissa to the EAB. Miss. Code
Ann. § 25-9-131 (1) (Rev. 2003).

14.  While § 25-9-131 (1) providesthat proceedings before the EAB aredenovo, the EAB mug affirm
a teemination "if the agency has acted in accordance with the published rule and if the personnel action
taken by the agency is dlowed under the guiddines™ Johnsonv. Miss. Dep't of Corr., 682 So. 2d 367,
370 (Miss. 1996). The EAB is empowered to reingate the employee if the employee meets the burden
of proof to show that the reasons stated in the notice of dismissa are not true or are not sufficient grounds
for the action taken. Miss. Code Ann. § 23-9-127 (1) (Rev. 2003). In rendering its decison, the EAB
must determine whether the empl oyeehasshownthat the agency'sactionwas "arbitrary, capricious, aganst
the overwheming waight of the evidence and meritsthe relief requested.” S.P.B. Rule 10.40.19 (B) (Rev.

1999). "[U]nless the employee carries the burden of persuasion that the dleged conduct did not occur,



the employee has no right to have the employment decision overturned.” Richmond v. Miss. Dep't of
Human Servs., 745 So. 2d 254, 258 (114) (Miss. 1999). The EAB "isthetrier of fact as wdl as the
judge of the witnesses credibility.” Miss. Bureau of Narcoticsv. Stacy, 817 So. 2d 523, 526 (19) (Miss.
2002).

115.  Anagency aggrieved by adecison of the EAB may petition for awrit of certiorari to removethe
case to the circuit court. Miss. Code Ann. 8 11-51-95 (Rev. 2002); Gill v. Miss. Dep't of Wildlife
Conservation, 574 So. 2d 586, 590 (Miss. 1990). On certiorari review, thecircuit court limitsitsinquiry
to "questions of law aridng or appearing on the face of the record and proceedings.” Miss. Code Ann.
§ 11-51-93 (Rev. 2002). This places the drcuit court in the "familiar posture” of judicid review of an
adminidrative agency decison to determine whether that decision was supported by substantia evidence
or was arbitrary and capricious. Gill, 574 So. 2d at 591.

916. Thestandard of review of this Court isidentica to that of the drcuit court. Wilkinson County Bd.
of Supervisorsv. Quality Farms, Inc., 767 So. 2d 1007, 1010 (19) (Miss. 2000). We must affirm the
agency decison if that decison was (1) supported by substantia evidence; (2) not arbitrary or capricious;
(3) within the scope or power of the agency; and (4) not inviolationof a party's congtitutional or statutory
rights. Bd. of Law Enforcement Officers Standards and Training v. Butler, 672 So. 2d 1196, 1199
(Miss. 1996). "Anadminidrative agency'sdecisonisarbitrary whenit isnot done according to reason and
judgment, but depending on the will done. An action is capricious if done without reason, in awhimsica
manner, implying either a lack of understanding of or disregard for the surrounding facts and settled
contralling principles." Mississippi State Dep't of Health v. Natchez, 743 So. 2d 973, 977 (113) (Miss.
1999) (ctations omitted). "Substantid evidence means evidence which is subgtantid, that is, affording a

subgtantid basis of fact fromwhichthe fact inissue canbe reasonably inferred.” Delta CMI v. Speck, 586



S0.2d 768, 773 (Miss. 1991) (quoting State Oil & GasBd. v. Mississippi Min. & Roy. Own. Assn, 258
So. 2d 767, 779 (Miss. 1971)). Subgtantia evidence is a quantum of evidence "reasonable minds might
accept as adequate to support a conclusion,” and can be less than a preponderance of the evidence, but
must be more than ascintilla. 1d.

917.  Inappeds from the EAB, our review is complicated by the involvement of two administrative
agencies, the employing agency and the EAB. See Miss. Dep't of Corr. v. Harris, 831 So. 2d 1190,
1192 (18) (Miss. Ct. App. 2002). Because substantia evidence may be less than a preponderance, it is
possible for the same evidentiary record to provide substantia support for both the decison of the EAB
and a contrary decison of the employing agency. Our precedent establishes that the decison which we
are examining for support of substantid evidenceis that of the EAB. Miss. Transp. Comm'n v. Anson,
879 So. 2d 958, 964 (118-19) (Miss. 2004). Because it is the decision of the EAB that is under
appd latereview, if that decisionis supported by substantia evidence, we may not interfere evenif, viewed
another way, the evidence would have provided substantial support for the opposite outcome. Inthiscase,
we must determine whether there was substantid evidence supporting the hearing officer's determination,
as affirmed by the EAB, that Bynum met the burden of proof that M DE'sreasons for dismissng her were
not true or insufficient to support the dismissd. We find that, while substantial evidence supported most
of the hearing officer'sfindings, evidence supporting other findings was lacking suchthat we mug &ffirm the
decision of the circuit court.

LAW AND ANALY SIS

. WHETHER THE CIRCUIT COURT GAVE DEFERENCE TO THE UNANIMOUS DECISION
OF THE EAB AND ITS HEARING OFFICER; WHETHER IT ADDRESSED THE CENTRAL

FINDING OF EAB THAT MDE LEADERSHIP WAS RESPONSIBLE FOR THE SOFTWARE
SELECTION WHICH WASITS PRINCIPAL ALLEGATION AGAINST THE APPELLANT.



118. Bynum'sfirst gppellate issue attacks the opinion of the circuit court reingating her termination.
Bynum complains that the circuit court only addressed threeissuesand found that those issues warranted
rendatement of the termination. She contends that the circuit court failed to afford proper deference to
the EAB because it did not addressthe EAB'sfinding that others at MDE were respongble for the CLW
software selection.

119. We have dready discussed our standard of review of adminidrative agency decisions. This Court
and the drcuit court employ the same standard of review of agency decisons, wherein we review the
record evidence to discern whether the agency decision was not supported by substantial evidence, was
arbitrary and capricious, was beyond the agency's power, or violated aparty's statutory or congtitutiona
right. Wilkinson County Bd. of Supervisors, 767 So. 2d at 1010 (19). Regardless of the conclusion of
the drcuit court, our review focusesonthe agencydecison. Harris, 831 So. 2d at 1192 (15). Thus, when
this Court reviews ajudgment of the circuit court reversaing an adminidrative agency, our finding thet the
decison of the agency was a proper exercise of the agency's statutory function will dways necessitate
reversd of the judgment of the circuit court. We proceed to our review of the EAB'sdecision to reinstate
Bynum. We notethat we must affirm the circuit court upon aconclusion that one of the EAB'sfindingsthat
Bynum did not commit aterminable offense was unsupported by substantia evidence or wasarbitrary and
capricious. We find there was not substantia evidence of Bynum's innocence of two terminable offenses
and, therefore, we affirm the circuit court's reinstatement of Bynum's termination.

1. WHETHER THE HEARING OFFICER CORRECTLY FOUND THAT BYNUM NEVER
PUSHED OR ENDORSED COMPUTER LEARNING WORKS SOFTWARE.

720. MDE dleged that Bynum violated an ora MDE policy againgt endorsing a particular software

brand for WBL and CIP. Dr. Therrell Myers, aformer associate superintendent for vocational education,



testified that numerous management team meetings about the WBL pilot occurred in the fal of 1994.
Though Bynum was not a manager, she attended many of the meetings. The management team identified
aneed for employahility skills software for WBL.

721. At the medtings, with Bynum present, Dr. Myers gave specific instructions about purchasing
protocol for the WBL stes. MDE employees wereto promulgate generic specifications for the necessary
WBL components, and eachlocal coordinator wasto evauate and buy components for the Site, including
software. Dr. Myersfrequently stated that MDE was not to placeitsdf in the position of endorsing any one
product to the local coordinators. He never instructed M DE employeesto eva uate productsfor the local
coordinators to buy.

922. Rhodestedtified that, a MDE, a product purchase at the local or state level could be made asa
"s0le source” purchase.  For sole source purchasing, the purchasing entity had to determinethat the vendor
wasthe only one that sold a product mesting the particular requirements. The entity had to document that
no other vendors could meet the specifications. MDE's investigation revedled that WBL dites had
documentationshowing that CLW software was procured as asole source purchase, but neither MDE nor
the stes had ever determined that CLW sold the only software that could be used for WBL. The MDE
never directed that WBL dites purchase software from CLW as a sole source.

722.  In the termindtion letter, MDE charged that Bynum committed the following acts condituting
endorsement of CLW software to the local coordinators of WBL and CIP in violation of the ord palicy.
Bynum conducted a WBL workshop for the loca coordinators on January 9, 1995 at which CLW
software was demonstrated and evauated. DeWayne Magee of Magee Enterprises, a CLW distributor,
was at the workshop, and CLW wasthe only brand of software presented. Individuds present maintained

that Bynum endorsed CLW software asthe only software package meeting the needsof WBL. After the

10



workshop, Bynumsent or gave the local coordinatorsaligt of three CLW vendors. Therewasadocument
on Bynum'scomputer that was sent or given to the WBL stes stating that the local coordinators evaluated
and recommended CLW softwarefor WBL, and induding the purchase pricefor CLW softwarethat was
the same amount that M DE had alocated for software expenditure for WBL. Further, severa agendasfor
WBL and CIP meetings listed CLW vendors as presenters for computer software training.

123. MDE charged that Bynum's office was respongible for setting the annua dollar alocations for
softwarefor WBL. Because CLW vendors submitted quotes at or below the allocated amount each year,
it was gpparent to MDE that CLW vendors knew of the amount alocated prior to submitting the quotes.
A WBL ste, East Missssppi Community College, prepared a requidtion for the purchase of CLW
softwarefromMagee Enterprises. Therequisition stated the CLW softwarewasto be purchased pursuant
to Bynum'singructions and that EM CC would be reimbursed through WBL funding. A sole source letter
was attached.

924. MDE dso dleged that Bynum effectively created a sole source vendor for the software for CIP.
Bynum authored specifications for software, which were sent to CIP pilot sites, that described CLW
software and tracked CLW's own promotiona description. Because only CLW software could meet the
specifications, Bynum effectively created a sole source vendor for CIP software.

125. MDE cited other evidence supporting the conclusionthat Bynumendorsed CLW software. Bynum
helped Dr. Haynes collect documents in response to the Ethics Commission subpoena. One such
document was the agenda for the January 1995 WBL workshop at which Magee presented CLW
software. On November 10, 1999, the agenda was dtered on Bynum's computer. MDE dleged the
dteration conssted of the removd of Bynum's and Magee's names from the agenda.  The dteration

occurred the day after Dr. Haynesrepresented to auditorsthat no vendors had been present at the January

11



1995 workshop. For the subpoena response, Bynum aso provided a letter from Agpen Technologies,
Aspen Technologies denied the authenticity of the letter. Also, Bynumwore apreprinted CLW name tag
a a 1995 AVA convention and was seen in CLW's booth, where she told a vocationd staff person that

she worked for CLW. Findly, CLW pad for Bynum's hotel reservation at a 1997 AVA convention.

926. Rhodestedtified that Bynum's CLW software endorsement congtituted the Group Two offense of
insubordination and the Group Three offense of acts of conduct occurring on or off the job and planly
related to job performance such that MDE's continuation of Bynuminthe job could condtitute negligence.
Dr. Thompsontedtified that Bynum's software endorsement & so violated the Group Threeoffense of willful
violation of SBP policies, and was a conflict of interest. MDE submitted a copy of its written ethical
policies stating that employees must not participate in trips sponsored or paid for by vendorsand to avoid
any activity that might have the potentid of undermining the credibility of the agency.

927.  Thehearing officer found that Bynum met the burden of proof of showing that MDE's reasons for
firing her were not true. He found that Bynum never willfully violated any SPB policy or committed any
"act of conduct." The hearing officer ated that "the facts and documents seemto reflect that others, not
[Bynum], were responsible for endorsing or pushing the software, or displaying atota lack of knowledge
or appreciation for the state purchasing procedure” and that it was apparent that MDE sought to blame
Bynum for the actions of her superiors that resulted in the approvad of the $900,000 CLW software
purchase for CIP.

A. Bynum's activities concerning the Work Based Learning program.

128. Bynum's firs argument regarding software endorsement concerns the WBL program. Bynum

argues that substantia evidence supported the hearing officer'sfinding that her activities regarding WBL
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did not violate the ord policy againgt endorang a particular product. Bynum testified that she did not
receive any formad job training when she began working & MDE. In the beginning, she attempted to
emulatewhat MDE had done inthe past and used materias from another vocationa program, Tech Prep,
as templates from which to draft documents for WBL. Bynum sad that part of her job was helping the
locd coordinators to find materias to meet the program requirements.

929.  Bynum conducted the January 1995 workshop attended by WBL loca coordinators. Magee
testified that he gave afifty to fifty-five minute presentation of the softwareat the behest of Dr. John Harper,
an owner of CLW. Dr. Harper dated that the CLW presentation had not been requested by Bynum.
After the presentation, Bynum handed out eva uationforms for the software so the coordinators could rate
the software. The software received favorable ratings for application to WBL. Roger Whitlock, a local
coordinator, testified that he bought CLW software after the workshop.

130.  Bynum tedtified that Dr. Haynes had set the agenda for the 1995 workshop and that she had
nothing to do with the decison that a CLW representative would attend. Bynum had never seen CLW
software before the workshop.  She said that she drafted the evduationforms for the 1995 workshop by
copying Tech Prep forms. After the workshop, she sent the local coordinators information about CLW
software gating that the local coordinators had evaluated and recommended it. She drafted the CLW
informationfrommeateria that had been used in Tech Prep. The CLW information included the language,
"this company is a source for this software but there is no State Contract. Districts are to purchase
materids and softwarein compliance with State Purchasing Laws." No sole source letter was attached to
the information. She never told any loca coordinator to buy CLW software or that CLW software was

the only software to be used for WBL.
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131.  Asrecognized by the hearing officer, the January 1995 workshop was not the first presentation of
CLW softwareto the local WBL coordinators. In July 1994, before Bynum cametowork at MDE, MDE
conducted a five day WBL workshop at which Dr. Harper, an owner of CLW, presented a segment
entitled " Software/Courseware Resources." Dr. Harper's presentation was the only software presentation
on the workshop's agenda and witnesses testified that CLW software was the only software presented at
the entire week-long workshop. In addition to the local coordinators, the workshop was attended by Dr.
Myers, Dr. Haynes, Dr. Rebecca Love-Wilkes, and persons at the management level of MDE.

132.  Dr. Love-Wilkes, who worked for the Research and Curriculum Unit at Mississippi State
Univeraty, tedtified that she attended the 1995 workshop and had asked Bynum whether any other
software was avallable for WBL. Bynum responded, “there may be, but we don't know what they are.”
After the workshop, Dr. Love-Wilkes communicated her concernto Dr. Myersthat the loca coordinators
were being told to buy one brand of software. Dr. Myers responded that there was no cause to worry
because the coordinatorswould not buy software without going through the process that had been set up
for software purchasing. Dr. Myers did not speak to Bynum about the 1995 workshop; indeed, none of
Bynum's superiors ever confronted Bynumwithcriticismabout her work at MDE until Dr. Thompsonfiled
the ethics complaint in September 1999.

133.  The question before the hearing officer was whether Bynum'srole inthe presentationof the CLW
software at the 1995 workshop and her tranamittd of information on CLW software to the locd
coordinators violated MDE policy. There was substantia evidence supporting the hearing officer's
conclusion that Bynum's conduct surrounding the 1995 workshop did not contravene MDE policy. As
the fact-finder, it was within the discretion of the hearing officer to weigh the witnesses testimony. The

hearing officer found it likely that any actiontaken by Bynumduring or for the workshop would have been

14



based upon information on prior workshops and upon advice from others. The hearing officer found it
improbable that Bynum set the agenda for the January 1995 conference because, at that time, Bynum had
been employed by MDE for only three months and had not received any training. Those findings were
supported by Bynum'stestimony that she conducted the CLW presentation at the request of her superior,
Dr. Haynes, and that she based her conduct of the workshop upon prior MDE workshops.

134.  Itwasundisputed that Bynuminstructedthelocal coordinatorsthat dl softwarewasto be procured
according to state purchasing procedures. Her testimony supports the conclusion that she never told the
coordinators to deviate from the state purchasing procedures. After the 1995 workshop, Dr. Myers
received noticefromDr. Love-Wilkesthat Bynum had presented CLW softwaretothe local coordinators.
BeforeBynum'semployment, MDE had already presented CLW softwaretothelocal coordinators. These
facts support the hearing officer'sfinding that Bynum's conduct of the 1995 workshop did not violate MDE
policy.

135. MDE argues that Bynum never disoroved that she engaged in conduct endorsng CLW software
for WBL or disproved her ahility to influence the local coordinators to purchase the software. MDE
contends that evidence that othersat MDE endorsed CLW software does not prove that MDE's reasons
for firing Bynum were not true. Certainly, Bynum did not disprove that she made the loca coordinators
aware of the avallability of CLW softwarefor WBL. However, Bynum did show that, despite Dr. Myers
oral directive not to endorse a certain product, Bynum's superiors a¢ MDE were on notice that Bynum
conducted the workshop on CLW software, and MDE hdd itsown workshop presenting CLW software.
A reasonable person could conclude from the evidence that, on or before January 9, 1995, MDE's ordl

policy againgt endorsing a particular product did not include activities such as those engaged in by Bynum,
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and that any inducement to purchase CLW software felt by the local coordinators in 1995 had been
sanctioned by MDE.

1136.  Another charge againgt Bynum was that she set the annua spending dlocationfor WBL software,
presumably adjugting it to accommodate the cost of CLW software. The hearing officer found that Bynum
did not set the annua WBL software alocation based upon a July 26, 1994 |etter from Donna Richardson
of the Bureauof V ocational Compliance and Reporting to the superintendent of Hancock County schools
providing a$4,000 dlocationfor WBL software. The hearing officer's concluson that Bynum did not set
the dlocation was supported by substantid evidence.  In addition to the July 1994 letter, a document
entitled "Work-Based Learning Project Reimbursement for FY 95," dated June 15, 1994, showed the
$4,000 softwaredlocation. Other documents signed by Donna Richardson set out WBL funding for later
fiscd years, including software dlocations. Bynum tedtified that she did not set the dlocation or
communicatethe alocationamount to CLW vendors. The documents showing the alocation was set prior
to Bynum'semployment at MDE, the documents showing that the Office of Compliance and Reporting set
the dlocations, and Bynum's testimony were substantiad evidence that Bynum did not set the annud
software dlocation or communicate the alocation amount to CLW vendors.

137.  Inthe termination letter, MDE cited a CLW software requisition prepared by East Missssippi
Community College in 1996 as evidence that Bynum pushed EMCC to buy CLW software. The
requisition contained the statement, "[s]oftware is to be purchased per ingtructions from Brenda Bynum.
EM CCtoberembursedthroughstate WBL funding.”" The hearing officer found it unbdievablethat Bynum
caused EMCC's CLW software purchase.

1138.  Therewas substantid evidence in the record supporting the hearing officer's concluson. Bynum

tetified that, when a loca WBL coordinator requested reimbursement for a software purchase, the
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coordinator sent the request to the Office of Compliance and Reporting. That office sent the request to
Bynum. Bynum approved the purchase if it fit within the WBL program requirements! Bynum sent
approved requests back to the Office of Compliance and Reporting, whichreimbursed the schools for the
purchase. Documents from the Office of Compliance and Reporting complemented Bynum's description
of the purchase approval process.

139.  Linda Gates, the WBL coordinator at EM CC, tetified that the Statement that the software was to
be purchased per Bynum's ingtructions was not meant to communicate that Bynum had ordered EMCC
to make the particular software purchase. Rather, the statement was meant to communicate that CLW
software had been approved by Bynum as compatible with the WBL program and, therefore, EMCC
could expect reimbursement from MDE for the software purchase up to the allocated amount. She chose
CLW software for EMCC because she thought the other local coordinators used it and liked it, not
because she felt pressure from Bynum to purchase it.

140. ThoughMDE charged that a"one source” letter was attached to the EMCC requistion, the letter
attached to the requidition actually was a communication from CLW to EMCC sating that Magee
Enterprises was the only digtributor in Mississippi authorized to sell CLW software. The letter in no way
communicated that CLW software was the sole source of softwarefor WBL. Thehearing officer'sfinding
that Bynum did not cause EMCC to purchase CLW software was not arbitrary and capricious.

41. FHndly, theterminationletter dleged that agendasshowed CLW software was presented a traning

sessons for thelocal WBL coordinators. Bynum testified that she organized four training sessons per year

1 We note that it was virtualy undisputed that CLW software in fact met the requirements of the
WBL program. MDE's concerns about CLW software centered upon its position that the software was
presented to the local coordinators as the only software available though no determination had ever been
made that CLW software was the only obtainable software meeting the WBL requirements.
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for the loca coordinators. At a1996 training session, several coordinators presented productsthey found
ussful for WBL. CLW software was one of the products presented by aloca coordinator. Bynum
tetified that many products were presented by coordinators at the sesson. On a 1997 WBL training
session agenda, CLW software was listed under the heading "Computer Training” dong with other types
of software used by the local coordinators. Bynum testified that many products were presented & this
sesson aso. No CLW vendor was present. Bynum described the sessions as gatherings for the loca
coordinatorstodiscussWBL and to shareresources. No evauationsof CLW softwarefor its gpplicability
to WBL were conducted &t either session.

42.  Thehearing officer found that Bynumdid not endorse CLW software contrary to any MDE palicy.
The hearing officer made no specific findings regarding the 1996 and 1997 WBL sessons. The evidence
showed that local WBL coordinators had purchased CLW software. At the 1996 session organized by
Bynum, CLW wasmerdly one product of many presented by aloca coordinator for the bendfit of the other
coordinators. Bynum's allowing alocal coordinator to make a presentation to other coordinatorsdid not
contravene the oral policy againg an MDE employee endorsing a product to the WBL coordinators.
Regarding the 1997 session, it appears that Bynum determined that CLW would be part of the computer
traning. By 1997, mogt if not al of the local coordinators had dready bought CLW software. Bynum
stated that she never endorsed CLW software to the coordinators as a product they were supposed to
purchase, and the coordinatorswerefreetoinvestigate other brands. One could reasonably concludefrom
this evidence that Bynum's placing CLW software on the 1997 agenda was not an attempt to endorse
CLW, but rather to help the loca coordinators receive training on one of the products which most or dl

of them had aready decided to purchase.
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43. Regarding WBL, we find that the hearing officer's conclusion that Bynum did not violate MDE
policy was supported by substantial evidence.

B. Bynum's activities concerning the Construction Initiative Program.

144.  Bynum tedtified that she assisted Dr. Haynes in his implementation of CIP at severa pilot Stes,
beginning in 1996. Bynum testified that she did not initiate any action regarding CIP, but carried out the
indructions of Dr. Haynes. Her duties for CIPincluded working withindustriesand businesses, setting up
meetings, conducting training, and typing information and budgets.

145.  Incontrast to the WBL program, there was no evidence that MDE had apolicy, whether oral or
written, spedificdly barring an MDE employee from sdecting a specific product for use at the CIP pilot
dgtes. On September 12, 1996, Dr. Haynes sent a memorandum to local CIP coordinators. The
memorandum was typed by Bynum and copied to Dr. Myers, Donna Richardson, Bennie Byrd, a
vocationd technicd director, and Bill Blasngame. Rhodes testified that Blasngame was a vocationa
bureau director who, though technicdly at the same level as Dr. Haynes, functioned as Dr. Myers's second
incommand inthe vocationd department. The memorandum identified two software programs approved
for use in CIP. Both software programs were manufactured by CLW and were the same software
programs that had been used in WBL. The memorandum contained a statement signed by Donna
Richardson that the dlocation for the two CLW software programs was $9,600 per pilot site. Bynum
testified that she had nothing to do with the sdlection of CLW software for CIP.

46.  Bynum put together another memorandum for Dr. Haynes, dated September 12, 1996, that was
sent to Reuben Myers, the superintendent of Canton Public School Didtrict, and copied to Dr. Myers,
Richardson, and Blasngame. The memorandum contained specificationsfor CIP hardware and software.

The softwarespecifications described CLW software. Thememorandum contained acomparisonof CLW
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software to the SCANS competencies, a component of the WBL curriculum. Bynum testified that Dr.
Haynes had determined the content of the memorandum.

47. The termination letter stated that agendas for CIP training detailed the presentation of CLW
software for computer softwaretraining. Bynum admitted that she had created agendasin 1996 and 1998
for training sessons for the CIP pilot coordinators that included presentations of CLW software. Bynum
said that she did not decide that CLW software would be presented at the sessions, but that the decision
wasmade by Dr. Haynes. Dr. Harper recalled that the CLW presentationswereregquested by Dr. Haynes,
though he was not positive. Bynum testified that she organized the sessions by sdlecting the Sites, caling
the attendees, and constructing the agendas.

148. Theletter dso stated that Bynum effectively created asole sourcefor ClI P software by drafting CIP
software specifications that closdly tracked CLW's own promotional description of its software. The
hearing officer did not specificdly address the agendas or software specification issues. However, the
hearing officer did make generd findings encompassing theseissues. The hearing officer found that Bynum
had not willfully violated SPB policy and had not engaged inany "act of conduct" that would cause MDE's
retention of Bynum to congtitute negligence. The hearing officer found that MDE's termination of Bynum
was an attempt to shift respongbility to Bynum for the acts of Bynum's superiors at MDE thet resulted in
the erroneous approva of the $900,000 CLW software purchase for the CIP statewide expansion.

149.  Wefind that there was substantia record evidencefromwhicha reasonable person could conclude
that Bynum's activities surrounding the agendas was not an endorsement of CLW software contrary to any
MDE policies. Bynum tedtified that she did not make the decison that CLW would be present at the
training sessions but that the decison was made by Dr. Haynes. Her testimony was substantia evidence

that she did not make the determination that CLW software would be presented and thus endorsed.
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150.  Further, the MDE policy applicable to Bynum was unclear. While state purchasing procedures
presumably were to be followed by state entities, MDE had no specific policy againgt software sdlection
for CIP asit did for WBL. Thememorandumsfrom Dr. Haynesand copied to Dr. Myersand Blasngame
were substantial evidence that Dr. Haynes wasresponsble for recommending CLW software to the CIP
pilot stes and that Dr. Haynes acted with the impliat approva of Dr. Myers and Blasngame. We
recognize the evidence that MDE later concluded, in 1999, that Dr. Haynes had not followed the proper

invedtigative proceduresinhisselectionof CLW software for CIP. However, Bynum's testimony and the
memorandums were substantia evidence that Bynum was following the ingtructions of Dr. Haynes when
ghe drafted the agendas in 1996 and 1998 and that her acts did not contravene any MDE policy thenin
place. The evidence supported the conclusion that, as far as Bynum was concerned, her drafting of the
agendaswasinfact withinapolicy set by her superiorsat MDE of recommending CLW softwarefor CIP.

The hearing officer's finding that MDE sought to blame Bynum for the acts of her superiors was a
reasonable one based uponthe substantia evidence that Bynum's superiors determined that CLW software
would be used at the CIP pilot Sites.

151. Weproceed to M DE'sdlegationthat Bynum effectively created a sole source for softwarefor CIP
by drafting oecifications that described CLW software. In 1998, Blasingame had ingructed Bynum's
bureau to draft software specifications to dlow the CIP stes to search for software instead of having the
CIP stes purchase CLW software from the ITS Express Products List. Bynum admitted that, in 1998,

she drafted software specifications to be sent to the Cl Ppilot Sites at the request of Dr. Haynes. She stated

that she had never been trained on drafting software specifications and had never before drafted software

Specifications.
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152.  Bynumsent the specificationsto Jmmy McCully at the Researchand Curriculum Unit at Mississippi
State Univeraty. McCully reformatted the specifications and returned them to Bynum, who then sent them
to the CIP pilot Stes. McCully testified that the specifications closely resembled CLW product literature.
Infal 1999, McCully revised Bynum's specifications and MDE used themto obtain bids for software for
the CI P statewide expanson. Plato, another software company, was found to offer the chegpest software
that fulfilled the specifications.

153. Bynumtedtified that she drafted the specifications at the request of Dr. Haynes. Apparently Bynum
hersdf determined the content of the specifications. Therewas overwheming evidencethat Bynum decided
to copy CLW promotiona materidsto craft what were supposed to be generic software specifications.
That decision gresatly increased the likelihood that CLW software would be selected. Bynum offered no
explanation for her decision.

154. The hearing officer found that Bynum never violated SPB policy willfully. Regarding this offense,
we defer to the hearing officer's assessment of Bynum's state of mind. MDE dso terminated Bynum for
committing acts of conduct suchthat retaining Bynuminher positionwould congtitute negligence onthe part
of MDE. That ground does not require aheightened state of mind accompanying theemployeesacts. We
have recited the rdevant evidence, and we find substantial evidence did not support the conclusion that
Bynum proved she did not contravene MDE policy by drafting specifications  tracking the promotiona
description of CLW software.  The hearing officer's decison to reinstate Bynum was arbitrary and
capricious because Bynum faled to prove that she did not commit one of the terminable offenses liged in
the termination letter.

I1l. WHETHER THE HEARING OFFICER CORRECTLY FOUND THAT BYNUM DID NOT
VIOLATE OTHER STATE PERSONNEL BOARD POLICIES, RULES AND REGULATIONS.
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155. Weturntothe array of other offenseslisted intheletter terminating Bynum. Wefind that substantial
evidence supported the hearing officer's findings on dl but one of these offenses.

A. The 1995 WBL wor kshop agenda.

156. This dlegation concerns the agenda Bynum drafted for the January 1995 WBL workshop
discussed in Issuell. Bynum admitted that she assisted Dr. Haynes in compiling documents required by
the Ethics Commission subpoena due November 12, 1999. One of the documents submitted by Dr.
Haynes was the agenda for the 1995 workshop. During its investigation of Bynum, MDE retrieved
documents from Bynum's computer and discovered that the 1995 agenda submitted by Dr. Haynes had
beendtered on November 10, 1999 at 7:04 p.m. On November 10, 1999, aMDE employee saw Bynum
and Dr. Haynes leaving the department a approximatdy 7:30 p.m.

157. MDE generated a report showing the date and time the agenda had been dtered. MDE dleged
that the alteration conssted of the deletion of the names of Bynum and Magee from the agenda and the
replacement of those nameswiththe words "Hinds Community College Hands-on Demongtration.” MDE
dleged that the deletion occurred the day after Dr. Haynes had represented to Interna Accountability
auditors that no vendors had been present at the 1995 workshop. MDE argued that Bynum deleted the
namesin order to conced from the Ethics Commission the fact that she and Magee had presented CLW
software to the local WBL coordinators at the workshop.

158.  Thehearing officer did not directly addressthe proof of Bynum'salteration of the agenda. Instead,
the hearing officer opined that MDE's dllegation that a CLW software presentation by Bynum and Magee
violated M DE policywaserroneous because MDE a so conducted a CLW software presentationin 1994.

The hearing officer generdly found that Bynum did not willfully violate MDE policy or commit any act of
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conduct that would render MDE's retention of Bynum negligence, and that MDE fired Bynum in order to
blame her for the acts of others at MDE.

159. There was subgtantia record evidence that Bynum did not alter the agenda, willfully or otherwise,
by removing the names of herself and Magee. Bynum testified that, before November 10, 1999, she had
already informed the Ethics Commisson that Magee had been present at the 1995 workshop. Bynum
admitted gathering documents for Dr. Haynes on November 10, 1999 to submit in response to the
subpoena. It was undisputed that the agenda was in fact dtered onNovember 10, 1999 at 7:04 p.m. by
someone using Bynum's computer. But, Bynum showed that the dteration did not necessarily consist of
the remova of the names of hersdlf and Magee from the agenda.

160. MDE proved that the agendawas dtered, but did not showhowitwasaltered. Laurie Pierce, who
worked for MDE's office of Management Information Systems, testified on cross-examination that the
dteration could have conssted of someone pressng the space bar or running a spell check on the
document. MDE's proof that Bynum removed the names was the presence of other agendas on Bynum's
computer with the names of hersdf and Magee, and the fact that the agendalising hersdf and Mageewas
the one Bynum actualy sent out to the local WBL coordinators. From that evidence, MDE concluded that
Bynum replaced the nameswiththewords"HindsCommunity College Hands-on Demondiration” that were
on the agenda submitted to the Ethics Commission.

61. Bynumdeniedthat she dtered the agendainthe way dleged by MDE. Severa copiesof the 1995
workshop agenda existed on Bynum'scomputer that were admitted into evidence. Thereweretwo copies
withthe namesof Bynumand Magee. Therewasthe copy submitted to the Ethics Commission with "Hinds
Community College Hands-on Demongtration.” There was aso another copy, last modified in 1996, with

"Hinds Community College Hands-on Demondration” in place of the names of Magee and Bynum. The
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exigence of that document showed that an agenda with "Hinds Community College Hands-on
Demondration” existed longbefore MDE beganinvestigating Bynum. Therewas substantia evidencethat,
on November 10, 1999, Bynum smply printed an old copy of the 1995 workshop agenda that already
contai ned the words ""Hinds Community College Hand-onDemonstration” and ranaspell check or touched
the space bar before printing the document.

B. The Aspen Technologies |etter.

762. Bynumaddressed aletter to Susan Tierson at Aspen Technologies on November 21, 1994. The
letter requested that Tierson help sdlect a software meeting the WBL curriculum requirements. On
December 15, 1994, Tiersonsent aletter Sating thet, after a search, no software sufficiently matching the
WBL curriculum was found. Tierson's letter featured an Aspen Technologies logo, address and phone
number. Tierson's letter was included in the documents which Dr. Haynes submitted in response to the
Ethics Commission subpoena.

163. Theterminationletter dleged that Bynum presented aletter inresponse to the subpoena purporting
to be from Aspen, but that A spendeniedthe authenticity of the letter. Atthe EAB hearing, MDE submitted
aletter from John Magats, asaes operations director at Aspen, dated January 31, 2000. Magats stated
that, to the best of his recollection, Tierson's letter was never sent by Aspen and the logo and phone
number on the letter were not those used by Aspen. Sonya Amis, who investigated Bynum, testified that
the phone number was incorrect. She testified that the logo on the letter did not match the logo on some
Aspen invoices from 1994 and 1995. MDE never contacted Tierson about the letter.

64. A computer generated report showed that Bynum'sletter to Aspen had been created on November
21, 1994. Bynum submitted aDun & Bradstreet Regiond Business Directory listing showing an address

for Aspen matching the one on the letter from Tierson. Bynum denied that she wrote the Tierson |etter
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hersdlf. The hearing officer found that Bynum had shown that Aspenhad morethanone address and that
MDE could not charge Bynum with fdsdy responding to a subpoena because she never was issued a
subpoena and did not know at the time that the documents which she compiled for Dr. Haynes werein
response to a subpoena

165.  Thefindings of the hearing officer were subgstantialy supported by theevidence. MDE'smain proof
that the letter from Tierson had been created by Bynum was Magat's | etter opining that the letter had not
been sent by Aspen and stating that the letter bore an incorrect logo, address, and phone number. This
evidence was partidly contradicted by the Dun & Bradstreet lising showing Aspen's address as the one
on Tierson's letter. Bynum testified that she did not fabricate Tierson's letter. MDE never interviewed
Tierson, but relied upon the letter from Magat whichwas sent Sx years after the Tiersonletter. It wasthe
role of the hearing officer to sel ect between conflictingevidenceand to make credibility determinations, and
the hearing officer was entitled to credit the evidence submitted by Bynumthat she did not fasify the letter.
C. Removal of material from MDE.

166. Inthetermination letter, MDE charged that Bynum helped Dr. Haynes remove boxes of materia
from MDE and place them into Dr. Hayness truck. MDE insnuated that Bynum helped Dr. Haynes
remove inciminging materia by stating that Bynum and Dr. Haynes had repestedly said during the
investigation that WBL and CIP documents were misang, lost or purged. Rhodes tedtified that this
congtituted the Group Three offense of willful or negligent defacement of or damage to Sate property.
167. Bynumtedtified that she did help Dr. Haynes remove materid from MDE, but that the materid in
questionconsisted of Dr. Hayness persond items that he was removing in anticipation of being terminated
or asked to resign due to a change in gubernatorial adminigrations.  She denied purging, deleting, or

destroying MDE documents. The hearing officer credited Bynum's testimony that the materia she helped
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remove from MDE consisted of persond items. There was no other evidence beyond mere speculation
of what the boxes might have contained. Bynum'stestimony was substantia evidencethat Bynum did not
remove MDE records or property from the department.

D. Bynum's conduct at a 1995 American Vocational Association convention.

168. The termination letter stated that, after twice being denied permission to attend, Bynum took
persona leave to attend a 1995 American Vocational Association conference. At the conference, a
vocationd gaff person witnessed Bynum in a CLW booth wearing a CLW name tag. The staff person
reported that Bynum said she worked for CLW.

169.  Rhodes testified that this conduct was awillful violaion of SPB palicy, aconflict of interest, and
congtituted acts of conduct such that retaining Bynum would be negligence on the part of MDE. Rhodes
testified that Bynum'sactivities during personal leave time would not violate SPB policy unlessher activities
affected MDE. We proceed to the alegations of a conflict of interest created by Bynum's activities.
170.  Bynum tedtified that she had atended annuad AV A conferences regularly for many years before
the 1995 conference. In 1995, she planned to attend the AV A conference in Denver, Colorado and to
give apresentationwith Dr. Haynes, but Dr. Myersdenied permissonfor herto attend. Shetook persona
leave time and attended at her own expense. Bynum admitted that she used a preprinted CLW nametag
in order to be admitted to a trade show at the conference. She admitted visting the CLW booth, but
denied that she worked for CLW or telling anyone that she worked for CLW. Bynum stated that she had
saved the $185 or $200 trade show regigtration fee by using the CLW nametag. She tegtified that she
decided to use the CLW tag instead of paying the fee because she did not think her attending the trade
show was worth paying the price of admisson. On direct examination, Bynum could not recal how she

obtained the CLW nametag. On cross-examination, Bynum stated that she did not ask anyone at CLW
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to register her for the trade show. Dr. Harper, an owner of CLW, testified that someone on his staff had
asked himto gpprove issuing aname tagto Bynum. Dr. Harper said that Bynum never worked for CLW.

71. David McCullough was employed by a community college whenhe saw Bynum at the 1995 AVA
conference. He tedtified that he saw Bynuminthe CLW boothwearinga CLW name tag, and that Bynum
told him that she worked for Dr. Harper of CLW. Sometime later, McCullough reported the incident to
MDE.

72.  Thehearing officer found that M DE discovered the name tagincident in1996. The hearing officer
stated:

The Responding Party having had knowledge [of] the aleged incident, snce 1996, cannot in 2000, decide
to punish the employee for that old infraction, whether such infraction is an abuse of Sate time, or the
appearance of aconflict of interest. While an employee does not have the right to be charged a hisor her
convenience, the Responding Party has the responsibility to bring the violations to the attention of the
employee within a reasonable time; a four year delay is not reasonable. It is an established rule that a
written reprimand given to a state service employee, thet is over one year old, is not considered in any
disciplinary proceeding againg that employee by the Employee Appeals Board, withcertainexception, this
incident not being one of the exceptions. Bringing or attempting to bring this old infraction reflects not on
the Appedling Party's actions, but rather upon the integrity of the Responding Party.

It is clear from the hearing officer's resolution of this issue that the hearing officer considered Bynum's
admitted conduct to be an infraction, but found MDE barred from terminating Bynum for the infraction
because MDE falled to take action aganst Bynum within a reasonable time of its notice of Bynum's
misconduct.

173.  The hearing officer's finding that MDE had notice of the name tag incident since 1996 was
erroneous. Rhodess testimony indicated that the date on which MDE received notice was unknown.

Rhodes testified on direct examination that M cCullough contacted M DE approximately one year prior to

the commencement of the spring 1999 investigation. On cross-examination, Rhodes stated that it could

have been more than two years prior to spring 1999. McCullough could not recal when he informed
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MDE. The testimony establishes that, while MDE certainly knew of theincident at least one year prior to
Soring 1999, it is uncertain when MDE learned of the incident. Therefore, the hearing officer'sfinding thet
MDE waited four years to bring up the offense was not based upon substantia evidence.

74. Rhodes tedtified that MDE had good reason to delay action against Bynum for the name tag
incident. Rhodes stated that, at the time she received notice of the incident, McCullough could not be
located. Rhodes stated that she decided not to pursue the matter further at the time because the
sgnificance of Bynum'sconduct as a conflict of interest did not become apparent until further evidence of
her involvement with CLW cameto light.

175.  Itisapparent fromthe hearing officer's opinionthat the hearing officer considered Bynum's conduct
to be aconflict of interest. That finding was supported by substantia evidence. Bynum admitted wearing
avendor'snametagat the AVA conference. MDE had written rules providing that employees"mus avoid
al actud or potentid conflicts betweenthar public respongbilitiesand duties and their private affars’ and
that employees mugt not participate in trips sponsored or pad for by vendors. Rhodes testified that
Bynum's conduct at the AVA conference violated the Group Three offense of acts of conduct plainly
related to job performance such that MDE's retention of Bynum would condtitute negligence toward the
public or other state employees. Y €, the hearing officer found that MDE could not terminate Bynum for
the offense because MDE falled to take action againg Bynum within a reasonable time of its notice of her
misbehavior.

76. Weobserve that MDE decided to terminate Bynum based upon her 1995 conduct only after new
evidence regarding Bynum's involvement with CLW came to light. Therefore, this issue presents the
question of whether SPB rulesand regulaions prohibit an employing agency fromterminating an employee

due to the passage of time between the agency's notice of the employee's mishehavior and the agency's
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decison to terminate the employee. We consider the policies cited by the hearing officer. The hearing
officer gated that MDE must take action against anemployeefor aterminable offensewithin areasonable
amount of time, and that, barring exception, the EAB cannot consider awrittenreprimand to astateservice
employeethat is over one year old.

77. Frdly, we consder the hearing officer's application of the one-year rule. Thereisno SPB rule
dating that an agency cannot fire an employee for anoffensethat isover one year old. The SPB rules do
providethat an employee may be terminated for committing two or more Group Two offenses within the
span of one year, but that rule does not apply to Group Three offenses. S.P.B. Rule 9.10 (B) and (C)
(Rev. 1999). An employee'scommission of asingle Group Three offenseis grounds for termination, and
that rule does not provide atimelimit. S.P.B. Rule 9.10 (C) (Rev. 1999).

178.  Secondly, we consder the hearing officer'sdecisionthat MDE cannot terminate an employee after
the passage of a certain amount of time from MDE's notice of the terminable offense. Bynum relies upon
Hemba v. Miss. Dep't of Corr., 848 So. 2d 909 (Miss. Ct. App. 2003) in which this Court upheld the
EAB's reingatement of Hemba. In our statement of the facts, this Court recited the various findings of the
hearing officer, including findings concerning MDOC's charge that Hemba brought a gun into the
workplace. 1d. at 912 (18). MDOC had notice of this offense three years before disciplining Hemba. 1d.
The hearing officer found that Hemba committed the offense but refused to consider the charge asit was
untimely brought. 1d. at (19). We dated that the hearing officer, "exerciang his discretion as the trier of
fact, dismissed the gun charge as being too remote in time and because no disciplinary action had been
brought within a reasonable time." 1d. This Court went on to reingtate the EAB's decison without
commenting on the hearing officer's resolutionof the guncharge. Id. at 914-15 (1117-20). Bynum argues

that Hemba stands for the proposition that an EAB hearing officer possesses discretion not to consider

30



offenses brought by the employing agency upon a determination that the offense was too remote in time.

179.  Wefindthat Hemba does not stand for suchabroad proposition. The EAB possessesonly limited
authority and must act within its enumerated powers. Miss. Employment Sec. Comm'n v. Culbertson,

832 So. 2d 519, 532 (150) (Miss. 2002). The EAB is bound to &ffirm a termination "if the agency has
acted in accordance with the published rule and if the personnel action taken by the agency is dlowed
under the guiddines”” Johnson v. Miss. Dep't of Corr., 682 So. 2d 367, 370 (Miss. 1996). Bnmfds
to cite and this Court is unadle to find any SPB rule or regulation specificaly precluding an agency from
terminating an employee due to the passage of time between the agency's notice of an offense and the
termindtion. Rather, the statutes and rules provide that the EAB mugt affirm a termination unless the
employee has shown that the reasons for the termination were not true or were inaufficdent to meit the
termination. Miss. Code Ann. § 25-9-127; S.P.B. Rule 10.40.19 (C) (Rev. 1999). Inthis case, MDE
determined in 2000 that, conddering Bynum's other involvement withCLW, Bynum'sconduct at the 1995
AVA conference evinced a conflict of interest. No Statute or rule restricts MDE from reclassifying an
employee's past conduct as terminable in light of new evidence and then terminating the employee. The
hearing officer acted outsde the power afforded to the EAB by finding MDE so restricted. Weadfirmthe
decisonofthedrcuit court reverang the EAB'sreinstatement of Bynumto state employment. Totheextent

that Hemba conflicts with this decigon, it is hereby overruled.

E. Bynum'suse of her state-issued credit card for personal expenses.

180. The termination letter stated that, in 1995, Bynum charged some of her travel and personal

expensesto her stateissued credit card inviolationof MDE policies. MDE policy stated that credit cards

issued to MDE employeeswere to be used while the employees were travding on state busnessand were

31



not for personal use. The employee was responsble for paying the credit account and applying for
reimbursement from MDE.

81. Bynum admitted that, on the 1995 trip, she charged some expenses of apersond nature to the
MDE-issued credit card. Shetedtified that shewas unawarethat using the card for persona expenseswas
againg MDE poalicy, and that her husband had paid the monthly credit card bill. Rhodes testified that
Bynum'suse of the card for persona expensesviolaed the Group |1 offenseof unauthorized use or misuse
of state property. The hearing officer found that Bynum had used the MDE credit card for persond
expenses but that she had been unaware her conduct was againgt state policy. The hearing officer
questioned the motivation of MDE for bringing the charge in 2000 ingtead of in 1995.

182. Anemployee'scommissonof aGroup Two offense, sandingaone, isnot groundsfor termination.
SP.B. Rue9.10 (B). Bynum'scommission of asingle Group Two offensein 1995 does not impact upon
MDE'sterminationdecison. To the extent that this offense falsinto the Group Three category of awillful
violaionof S.P.B. palicy, the hearing officer found that Bynum never willfully violated SP.B. policy. This
finding was supported by substantia evidenceinthat Bynum, ignorant of theexistenceof MDE's credit card
policy, could not have made awillful decison to act in violation of the policy.

F. Bynum's 1997 hotel room reservation.

183. Thetermination letter stated that Bynum requested that CLW reserve her room at a 1997 AVA
conference and that CLW paid $112.27 for the room. During the 1999 investigation, Bynum recaled that
she had requested that CLW reserve the room, that Gary Bunner of CLW had paid for the room, and that
she had neglected to repay Bunner. In December 1999, Bynum's attorney sent Bunner a check from
Bynum's husband in the amount of $112.27 as repayment for the room. Rhodes testified that Bynum's

alowing Bunner, a CLW representative, to pay for her room congtituted the Group Three offense of acts
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of conduct rlating to job performance suchthat MDE's continuing Bynum in her positionwould constitute
negligence.

184. The hearing officer correctly refused to consider this charge because MDE did not give Bynum
proper notice of the charge. MDE first gave Bynum notice of thisground for terminationin thetermination
|etter. State Personndl Board Rule 9.20.6 (Rev. 1999) requires an gppointing agency to give anemployee
written notice liging dl the reasons for the agency's consderation of the adverse action at least ten days
before any adverseaction. Therule states that the reasons listed in the pre-termination notice are the only
reasons to be addressed during the appeals process. Because MDE failed to afford Bynum proper notice,
MDE could not rely upon this conduct as a ground for terminating Bynum.,

G. Bynum'stravel expense voucher.

185. Thetermination letter charged that Bynum submitted an erroneous rembursement request for her
hotel room at the 1997 AV A conference; the expense voucher requested that MDE reimburse Bynum an
amount over the single roomrateto cover the expense of two guests Saying with Bynum inthe hotel room.
Dr. Thompsontedtified that this conduct violated the Group Three offense of "fasficationof records, such
as, but not limited to, vouchers, reports, time records, leave records, employment applications, or other
officid state documents.”

186. Bynum tedtified that her two Ssters stayed with her in the hotel room. She explained that, when
she checked out of the hotdl, she paid what she thought was the difference between the single room rate
and the cost of her ssters stay intheroom. She submitted a reimbursement request to MDE daiming
$327.73, whichshe thought was the correct amount for MDE to reimburse. In itsexamination of the hotel
hill attached to the voucher, M DE caught the mistakeand reimbursed her at the Sngle roomrate, amounting

to $218.73. When she received the reimbursement, Bynum did not noticethat MDE had reimbursed her
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inanamount lower than what she had clamed on the voucher, and she did not hear anything € se about the
voucher until the 1999 investigation.

187.  The hearing officer found that Bynum's submission of the incorrect voucher was a mistake, that
there was no evidence of intent or attempt to decelve on Bynum's part, and that a Smple examination of
the voucher reflected the facts. The hearing officer found that Bynum never willfully violated SP.B.
polices This finding was subgtantialy supported by Bynum's testimony that she mistakenly clamed the
wrong amount and by fact that, when Bynum submitted the voucher for payment, she included the hotel
bill thet reflected the true amount.

188. MDE argues that anemployeeneed not act intentiondly inorder to commit the terminable offense
of fdgficaion of records. MDE submitted a copy of its policy stating that an employee's clam of
expenditures above actua expenditures congtitutes fraud. MDE contendsthat, because Bynum admitted
her submisson of an incorrect amount for reimbursement, Bynum committed the terminable offense of
falsfication of records.

189.  We find that the hearing officer's decison that Bynum's conduct was not terminable because she
did not act intentionaly was supported by substantia evidence, was not arbitrary and capricious, and was
within the power of the EAB. The hearing officer's decisionencompassed aninterpretationof the offense
of fagficationof records requiring that the empl oyee submit the fal se document withintent to deceive. This
Court defers to an agency's interpretation of its own statutes and rules unless the agency interpretation
contravenesthe statutory language. Gill v. Miss. Dep't of Wildlife Conservation, 574 So. 2d 586, 593
(Miss. 1990).

190. We find tha the hearing officer's interpretation of the offense of falsfication of records as not

induding mistakes made without intent to decelve was one reasonable interpretation of the rule. In

34



Mississippi Employment Security Commission v. Culbertson, 832 So. 2d at 522 (2), severa
employeesapped ed the Miss s ppi Employment Security Commisson'sfalureto promotethem. TheEAB
awarded the promotions to the employees. Id. MESC argued that it did not promote two of the
employees because they fdgfied educationa information on ther employment applications. Id. at 529
(139). One employee testified that she ventured a guess as to her educational information on her
gpplication because she was unsure of the number of college credits she had received. 1d. at (T42). The
supreme court held that the evidence showed "the ‘fddfication’ was not dgnificant enough to require
reversang the EAB'sorders.” 1d. Bynum's commission of a smple mistakein submitting the voucher was
comparable to the conduct at issue in Culbertson.

91. We hald that the hearing officer's finding that Bynum was not guilty of the terminable offense of
fagficationof recordsfor her erroneous dam onthetravel voucher was supported by substantial evidence
and was not arbitrary and capricious.

H. Bynum's preparation of documents relating to Dr. Haynes's personal business ventures.

192. MDE chargedthat Bynum prepared documentsfor Dr. Haynesspersona businessventures. MDE
found documents on Bynum's computer pertaining to Dr. Hayness telephone card and vitamin sdes
bus nessesand concerning his church. Rhodestestified that the offense congtituted the Group One offense
of abuse of dtate time. We address this charge though a single Group One offense is not terminable.
SP.B. Rule9.10 (A) (Rev. 1999).

193.  Bynum admitted that she had prepared the documents for Dr. Haynes on state time. She stated
that Dr. Haynes's secretaries also worked on Dr. Haynes's persond business while at work at MDE.
Bynum stated that she regularly worked overtime without pay and that, despite the occasond typing she

performed for Dr. Haynes persondly, she never faled to work a ful forty hour week for MDE. The
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hearing officer found that Bynum's performance of work for Dr. Haynes reflected on Dr. Haynes, not on
Bynum, and that Bynum did not abuse sate time. That finding was supported by substantid evidencein
that Bynum testified that she made up any time spent onwork for Dr. Haynes by working overtime at MDE
without pay.

|. Bynum's e-mailsto local coordinators.

194. FHndly, MDE charged that Bynum sent e-mails to loca WBL coordinatorsthat were critica of Dr.
James Sardin, who replaced Dr. Myers as the Associate Superintendent of Vocational Education. Ina
1999 e-mail to the loca coordinators, Bynum stated that, based on her meeting with Dr. Sardin, she
doubted that WBL would be getting new equipment that year. She stated that shewould likefor eachloca
coordinator "to bombard Mr. Sardin's officewithwhat's going on at your campus' to ""show himthe impact
wehave." Shedated that it was very disgppointing to betold that one would get something repeatedly and
then be denied because "they don't understand what we do or why we do it." She sent another e-malil
cancelling a planned trip to Germany because Dr. Sardin did not gpprove Dr. Hayness participation and
Bynum was unwilling to host the trip done. That email stated that Bynum had "no ided” why Dr. Sardin
disapproved Dr. Haynes for the trip.

195. Rhodestedtified that this violated the Group Two offense of "insubordination, including, but not
limited to, res sting management directives through actions and/or verbal exchange, and/or falureor refusa
tofollowsupervisor'singructions, performassigned work, or otherwise comply with gpplicable established
written policy." Bynum testified that Dr. Myers had promised equipment upgrades for WBL prior to his
leaving MDE. When Dr. Sardin arrived, he denied the upgrades. Bynum said that she sent the emall
indructing the local coordinators to "bombard Dr. Sardin's office” in an effort to make Dr. Sardin

undersand WBL and its importance as a program. The hearing officer weighed the evidence and the
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testimony and found that Bynum'se-mails evinced frudtration, not insubordination. Wefind that the content
of Bynum'se-mails and her explanatory testimony was substantia evidence fromwhichthe hearing officer
could conclude that Bynum was not insubordinate. Further, a Group Two offense, done, is not aground
for termination.
J. Bynum's deletion of files from her computer.
196. At the hearing, MDE dleged that Bynum deleted files from her computer by running a program
known as"cleansweep.” The hearing officer found from the testimony that Bynum did not perform aclean
sweep. Wedo not consider thisreasonfor terminating Bynum because it was not listed in the termination
letter. Miss. Code Ann. 8§ 25-9-127 (1) (Rev. 2003).

CONCLUSION
197. Having found that two of the hearing officer's condusions, as affirmed by the EAB, were not
supported by substantial evidence, were arbitrary and capricious, or were beyond the power of the EAB,
we afirm the decison of the circuit court reingtating Bynum's termination.
198. THEJUDGMENT OF THE CIRCUIT COURT OF THE FIRSTJUDICIAL DISTRICT
OF HINDSCOUNTY ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO

THE APPELLANT.

BRIDGESANDLEE, P.JJ.,IRVING, MYERS,BARNES AND ISHEE, JJ., CONCUR.
KING, C.J.,, CONCURSIN RESULT ONLY. GRIFFIS, J., NOT PARTICIPATING.
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