IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI
NO. 2003-CP-02511-COA
MYRON CORNELL EDMOND A/K/A APPELLANT
MYRON EDMOND

V.

STATE OF MISSISSIPPI APPELLEE

DATE OF TRIAL COURT JUDGMENT:  10/17/2003

TRIAL JUDGE: HON. ANDREW C. BAKER

COURT FROM WHICH APPEALED: TATE COUNTY CIRCUIT COURT

ATTORNEY FOR APPELLANT: MYRON CORNELL EDMOND (PRO SE)

ATTORNEY FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL
BY: W.DANIEL HINCHCLIFF

DISTRICT ATTORNEY: JOHN W. CHAMPION

NATURE OF THE CASE: CIVIL - POST-CONVICTION RELIEF

TRIAL COURT DISPOSITION: POST-CONVICTION RELIEF TO VACATE AND
RECONSIDER AND MODIFY SENTENCE -
DISMISSED.

DISPOSITION: AFFIRMED - 12/14/2004

MOTION FOR REHEARING FILED:
CERTIORARI FILED:
MANDATE ISSUED:

BEFORE BRIDGES, P.J., MYERS AND BARNES, JJ.

BRIDGES, P.J., FOR THE COURT:

1. On Mother’s Day, Myron Edmond, armed with a pistol, robbed a Taco Bel. Edmond exited the
restaurant and, as planned, Shaqueta Cauthen drove the “getaway car.” Tate County authorities
apprehended the pair shortly afterwards. Myron Edmond pled guilty to armed robbery before the Circuit
Court of Tate County. The circuit court sentenced Edmond to fourteen (14) yearsin the custody of the

MDOC, but suspended seven (7) years and left the remaining seven (7) years on Edmond' s sentence.



Edmond filedamotionfor post-convictionrdief. Thecircuit court found the motion meritlessand dismissed
the motion without a hearing or aresponse from the State. Aggrieved, Edmonds gppeds and assartsfive
(5) issues, reworded for clarity, before this Court:

l. EDMOND’ SSENTENCEISDISPARATETO THECO-DEFENDANT’ SSENTENCEAND
THAT DISPARITY ISA DENIAL OF DUE PROCESS OF LAW.

1. THE CIRCUIT COURT ERRED BY USING UNRELATED CASES AS A GUIDE IN
SENTENCING EDMOND.

[1. THE CIRCUIT COURT MISADVISED EDMOND OF HISRIGHTS TO AN APPEAL.

V. THE CIRCUIT COURT ERRED WHEN IT FAILED TO ADVISE EDMOND, PRIOR TO
ACCEPTING HIS GUILTY PLEA, THAT ANY SENTENCE FOR ARMED ROBBERY
CARRIED A MANDATORY SENTENCE OF TEN YEARS OR LESS.

V. THE CIRCUIT COURT ERRED WHEN IT FAILED TO CONDUCT AN EVIDENTIARY
HEARING BEFORE DISMISSING EDMOND’S MOTION FOR POST-CONVICTION
RELIEF.

Finding no error, we affirm.

ANALYSIS

12. When reviewing a denid of post-conviction relief, this Court will not reverse unless the circuit

court’sdecison isclearly erroneous. Green v. State, 784 So.2d 273 (113) (Miss. Ct. App. 2001).

l. ISEDMOND’S SENTENCE AN EXAMPLE OF DISPARITY IN SENTENCING?

113. Edmond arguesthat the drcuit court was unfarly harshin sentencing imand pointsto the sentence

that the co-defendant, Shaqueta Cauthen, received to demonstratedisparityinsentencing. Thedcircuit court

sentenced Cauthen to afive-year sentence, four years suspended, leaving a one-year sentence. Edmond

citesMcGilvery v. Sate, 497 So.2d 67 (Miss. 1986) to show that disparity in sentencing isimproper.

InMcGilvery, the disparity betweenthe defendant’ s forty-five year sentence, imposed after trial, and the



twenty-five year sentence imposed on the co-defendant, who pled guilty, required remanding the casefor
a sentencing hearing to let the circuit judge state appropriate reasons for the disparity.

14. Edmond' s argument lacks merit. Unlike McGilvery, Edmond did not forceatrid while Cauthen
pled guilty. Edmond and Cauthen performed different tasksin the crime and they both pled guilty, but to
different crimes. Edmond pointed a loaded pistol at a restaurant employee and took approximately
$4,000. Cauthen drovethe getaway car. Edmond pled guilty to armed robbery while Cauthen pled guilty
to conspiracy to commit armed robbery. According to Section 97-3-79 of the Mississippi Code, when
ajury does not fix a pendty, one convicted of armed robbery may be sentenced for any amount of time
between three years and alife sentence. Miss. Code Ann. 8 97-3-79. One convicted of conspiracy to
commit armed robbery may be sentenced to five yearsor less. Miss. Code Ann. § 97-1-1(h) (Rev. 2000).
The dreuit court sentenced Edmond and Cauthen within statutory guidelines. The digparity that exists
between Edmond'’ s sentence and Cauthen’s sentence is a product of the disparity of the crimes to which
they pled guilty. Sentencingiswithinthe trid court’ sdiscretionand is not subject to gopellate review if the
sentenceiswithin statutory limits. Wall v. State, 718 So.2d 1107, 1114 (Miss. 1998) (quoting Hoopsv.
State, 681 So0.2d 521, 537 (Miss. 1996)). Accordingly, there is no disparity between the sentences and
thisissue is without merit.

1. DID THECIRCUIT COURT ERRWHEN IT USED UNRELATED CASESASA GUIDEIN
FIXING EDMOND’S SENTENCE?

5. Edmond argues that the circuit court improperly used unrelated casesto sentencehim. The basis
of Edmond’ s complaint sems fromsome of the tria judge’ s comments during sentencing. Thetrid judge
mentioned that previous defendants that committed armed robbery had been before his court. Edmond

did not have any prior convictions. Edmond complains that he should receive alesser sentence as afirst



time offender than those who committed smilar crimes that had arecord of convictions. One problem is
that the trid judge did not say that those defendants had prior convictions - that is a product of Edmond's
dlegations.

6.  What is more, the record contradicts Edmond's clams.  The circuit court evaluated various
condderations before Edmond received his sentence. One of those considerations was the need to
sentence according to statutory guiddinesaswell as the need to sentence consgtently withamilar offenses
imposed inthe Tate County Circuit Court. The record also demonstrates that the circuit court considered
Edmond sage, lack of crimina history, and the fact that Edmond’ s plea saved the State of Mississippi the
time and expensesthat accompany ajurytrid. Asdiscussed above, thecircuit court fixed asentencewithin
datutory guiddines. Sentencing iswithin thetrid judge's discretion and this Court will not reverseif the
sentence iswithin the satutory term. Davisv. State, 724 So.2d 342 (110) (Miss. 1998). Accordingly,
this alegation of error is meritless

1. DID THE CIRCUIT COURT MISADVISE EDMOND OFHISRIGHTS TO AN APPEAL?
q7. Edmond' sthird assertionof error isalso a product of thetrid judge’ scommentsprior to Edmond’ s
guilty plea. During the pleahearing, the tria judge asked the standard questions to ascertain that Edmond
made his plea voluntarily and intdligently. During that exchange, the tria judge attempted to explain
Edmond' s options on gpped, should Edmond plead guilty. Thetrid judge said: “[1]f | accept your plea,
for dl practica purposes you give up your right to appeal any action| taketo the Supreme Court, and I'll
explan. If you admit guilt and know what you are doing, there's nothing left to apped from.” Edmond
argues that the trid judge told him he would have no right to apped.

118. Section 99-35-101 of the Missssppi Code states that an appeal is not dlowed if adefendant

pleads quilty. Miss. Code Ann. 899-35-101 (Rev. 2000). It is clear that the circuit court was Smply



advisng Edmond of this provision, rather than attempting to convince Edmond that he could not gpped in

any fashion. Suffice to say, Snce Edmond has appealed the denia of his motionfor post-convictionrdief,

the circuit judge’' s comments did not preudice Edmond in any way.

V. DID THE CIRCUIT COURT ERRWHEN IT FAILED TO ADVISE EDMOND, PRIOR TO
ACCEPTING HIS GUILTY PLEA, THAT ANY SENTENCE FOR ARMED ROBBERY
CARRIED A MANDATORY SENTENCE OF TEN YEARS OR LESS?

T9. Edmond arguesthat the trid judge falled to fully advise him of his possible sentence because the
trid judge did not inform him of the provision that carries amandatory ten-year sentence for committing
armed robbery.
110. As discussed above, the circuit court sentenced Edmond to a fourteen year sentence, but
suspended sevenyearsfrom that sentence, leaving a seven-year sentence for Edmond to serve. Edmond
references Section 47-7-3(d)(i) of the Mississippi Code. That section states that when one is convicted
of armed robbery and sentenced for atermof greater thantenyears, that convict may not be paroled until
he or she has served at least ten years. Miss. Code Ann. 8§ 47-7-3(d)(i) (Rev. 2000). Edmond only
received a seven-year sentence, so heisnot subject to the ten-year mnimum service requirement. It seems
counterintuitive for Edmond to benefit from the circuit court’s lenience only to argue that such lenienceis
aviolation of hisfundamentd rights. Regardless, Edmond’ s assgnment of error lacks merit.

V. DID THECIRCUIT COURT ERRWHEN IT FAILED TO CONDUCT AN EVIDENTIARY
HEARING BEFORE DISMISSING EDMOND’S MOTION FOR POST-CONVICTION
RELIEF?

11. Edmond arguesthat the circuit court committed reversible error when it dismissed his motion for

post-convictionrdief without granting an evidentiary hearing. Missssippi law statesthat if it appearsfrom

the face of amotionfor post-conviction relief, that the movant is not entitled to rdlief, the circuit court can

digmissthat motion. Miss. Code Ann. § 99-39-11(2) (Rev. 2000). Thecircuit court reviewed the record



and determined that an evidentiary hearing was unwarranted and properly dismissed the motion. Thisissue
lacks merit.

112. THEJUDGMENTOFTHECIRCUIT COURTOFTATECOUNTYDISMISSING THE
PETITION FOR POST-CONVICTION RELIEF ISAFFIRMED. COSTSOF THISAPPEAL
ARE ASSESSED TO TATE COUNTY.

KING, C.J,, LEE, PJ., IRVING, MYERS, CHANDLER, GRIFFIS, BARNES AND
ISHEE, JJ., CONCUR.



