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BRIDGES, P.J., FOR THE COURT:

1. The planningcommissionfor the City of Hernando, Mississippi, approved Janet Ward' s application

to rezone certain property owned by her. John and Donna Tippitt oppose said gpproval and have

gppealed to this Court claming that the planning commission’s decison (&) was arbitrary and capricious,

(b) was not supported by substantia evidence; (¢) condtitutes spot zoning; and (d) congtitutes ataking in

violation of the Ffth and Fourteenth Amendments.

2.  Wefind no merit with these contentions and, accordingly, affirm.



FACTS AND PROCEDURAL HISTORY

13. In 1998, Janet Ward filed an agpplication with the planning commission for the City of Hernando
requesting that .34 acres located at 2435 Northview Street be rezoned from R-12 residential to C-1
neighborhood commercia so that she could open and operate a beauty sdlon on said premises. Ward's
gpplication was subsequently set for hearing, but prior thereto, a petition opposing the zoning change was
sgned and filed by dl residents, except one, owning property adjacent to the rear of thelot inissue. On
March 10, 1998, Ward appeared before the planning commission, at whichtime she attempted to amend
her application, thereby requesting that said lot be rezoned from R-12 residentia to “O” office. After
extengve debate, a motion to gpprove the amendment was made, but the motionwas not seconded. The
commissonthenvoted threeto one to deny Ward' s gpplication, so Ward appeded the denid to the City’s
mayor and board of ddermen. The board held ahearingonMarch 17, whichresulted in areversd of the
planning commission’s denid. John Tippitt, dong with severa others opposed to Ward' sapplication, then
filed abill of exceptions with the Circuit Court of DeSoto County, which held that the rezoning was vdid.
The application then came before this Court, which found that the rezoning change was not effective for
falureto comply with Miss. Code Ann. 8 17-1-17 (Rev. 1995). See Tippitt v. City of Hernando, 780
So. 2d 649 (Miss. Ct. App. 2000).

14. On May 8, 2001, Ward again filed an applicationto rezone her property fromR-12 resdentia to
“O” dffice, and thistime, the planning commissonvoted to approve. Tippitt and hiswife, Donna, gppeded
the decision to the mayor and board of adermen, and the board affirmed the commisson’sruling. The
Tippittsthenfiled ahill of exceptions withthe Circuit Court of DeSoto County, and it also affirmed Ward's

goplication. The Tippitt's gppea now comes before this Court.



LAW AND ANALY SIS

15. For a rezoning application to be approved, the gpplicant must prove by clear and convincing
evidence that either (1) the origind zoning was a mistake, or (2) the character of the neighborhood has
changed to such an extent asto judtify rezoning and that a public need exigts for such rezoning. City of
Biloxi v. Hilbert, 597 So. 2d 1276, 1280 (Miss. 1992). The scope of our review as an gppdlate court,
however, isrestricted. For aswe obsarve, zoning isalegidative matter, the vdidity of whichis presumed;
therefore, we must not interfere or substitute our judgment for the wisdom or soundness of the local
governing body. See Faircloth v. Lyles, 592 So. 2d 941, 943 (Miss. 1991); Blacklidge v. City of
Gulfport, 223 So. 2d 530, 533 (Miss. 1969).

T6. A zoning decision by aloca governing body, the vaidity of whichappearsto be “fairly debatable,”
must not be disturbed on gpped, and can only be set asde if the decison clearly appears to be arbitrary,
capricious, discriminatory, illegd, or not supported by substantia evidence. Hilbert, 597 So. 2d at 1280.
The Missssppi Supreme Court has described the “fairly debatable’” standard as the antithesis of arbitrary
and capricious, meaning that if a decison could be considered “fairly debatable,” then it could not be
congdered arbitrary or capricious. Id. at 1280-81.

l.
ARBITRARY AND CAPRICIOUS—-SUBSTANTIAL EVIDENCE

17. The firg and second issues advanced by the Tippitts in their apped are interrelated, so we will
combine them for the purposes of our discussion. They clam that the action of the planning commission
wasarbitrary and capricious arguing that the City falled (a) to issue adetailed and well-reasoned statement

explaining the bassfor its gpprova to rezone, (b) to provide a detailed history of the property in issue as



well as the surrounding arega, (c) to relate the rezoning request to that history, and (d) to congder dl of the
evidence that was presented at the hearing. The Tippitts additiondly claim that the decison was not
supported by substantial evidence as to Ward's burden of proving change in the character of the
neighborhood and a public need for such change.

18. Therecord reveds that Ward submitted a petitionwith 173 names in support of her gpplication to
rezone while those opposing Ward' s gpplicationsubmitted a petitionwithatota of ten names. In support
of thar oppostion, the petitioners claimed that (1) the rezoning was contrary to the comprehensive plan
of 1993; (2) the property was in a higtorica digtrict; (3) the rezoning would increase traffic and noise
making the areaunsafe for thar children; (4) the lot was without a buffer; and (5) the ill-effects of rezoning
would reduce the vaue of surrounding homes.

19.  Ward presented alis of the most obvious changesinthe character of the nelghborhood surrounding
her lot which have occurred since 1957 through 2001. These changes included (1) the congtruction of a
shopping center, gpartment complex, car wash, medicd office building, and a solid six-foot high privacy
fence on the west boundary of the lot separating it from other residentially zoned property; (2) the
conversionof ahouseinto an accounting business office and a pharmacy; and (3) the current congtruction
of atwo story commercid building and an additiond paved parking lot for the medica office building.
Ward additiondly asserted that in spite of these changes (1) property vaues in the neighborhood had
increased over the past few years, (2) property in the area had been added to the Nationa Regigter; (3)
her property had been fenced out of zoning in aresdentiad neighborhood, which could be consdered a
buffer zone in compliance withthe comprehensive plan; (4) no accidents have occurred in the areg; (5) no

children have been affected; and (6) the population in the area had doubled since 1993.



110.  Asreveded by the record, the approva of Ward' s applicationwasthe product of extensve factud
and circumgtantiad considerations by the planning commisson, and where in the determinative process a
local governing body considersamyriad of issues, suchasthose discussed above, the decision to approve
rezoning cannot be arbitrary or capricious. See Broadacres, Inc. v. City of Hattiesburg, 489 So. 2d 501
(Miss. 1986). Moreover, such decison can be neither arbitrary nor capricious where such substantia
evidence is presented in support of each sde to the rezoning gpplication, thus rendering the ultimate
decisonof the planning commisson“farly debatable.” Burdinev. City of Greenville, 755 So. 2d 1154,
1157 (16) (Miss. Ct. App. 1999) (citation omitted).

I.
SPOT ZONING

11. The Tippittsdam that the planning commission approved the application to rezone as afavor to
Ward and amounted to spot zoning. They support this contention by claiming that the rezoning offendsthe
comprehensgive plan of 1993 and by suggesting corruption within the City, as evidenced by the demeanor
and cavdier dtitude of the planning commisson’s members.

712.  Asthe Missssppi Supreme Court has explained, azoningordinance or amendment thereto cannot
be considered spot zoning if “ enacted in accordance withacomprehensive zoningplan.” Ridgewood Land
Co. v. Smmons, 243 Miss. 236, 252, 137 So. 2d 532, 538 (1962). The City of Hernando's
comprehensive plan of 1993 permits, as an exception for residential aress, “[gjmall-scale office activities
used principdly for trangtion and buffering between resdential uses and incompatible non-residentia
activities. . . .” Ward's property was bound on the north and east sdesby commercially zoned property

while bound on the others by resdentidly zoned property. As aresult, reclassifying Ward's lot as“O”



officewasinaccordance withthe comprehensive plan, so the City’ sapproval of Ward' sapplicationcannot
be deemed improper as spot zoning.

I"r.
EMINENT DOMAIN

113. Inthar find dam, the Tippittsargue that by rezoning Ward' s property, they have been separated
from the residentid neighborhood that they have been a part of for years. This separation consequently
interfereswith and subgtantialy disturbs their use and enjoyment of the property and, thus, condtitutes a
taking by violating a fundamenta right of ownership.
114. InWaltersv. City of Greenville, this Court looked to federd case law for the definition of a
taking, which isasfollows:
[T]here is a taking of property when government action directly interferes with or
subgtantialy disturbs the owner’ s use and enjoyment of the property. Brothersv. U.S,
594 F.2d 740, 741-42 (1979). A taking is effected if the gpplication of a zoning law
denies a property owner of economicaly viable use of his land. This can consst of
preventing the best use of the land or extinguishing a fundamenta aitribute of ownership.
Vari-Build, Inc. v. City of Reno, 596 F.Supp. 673, 679 (1984).
Waltersv. City of Greenville, 751 So. 2d 1206, 1210 (119) (Miss. Ct. App. 1999).
115. Therecord is devoid of evidence demondgtrating that the Tippitts have been either deprived of the
use and enjoyment of their property or denied any economic benefits derived from their land. As a
consequence, in the absence of such evidence, the City’s decison to rezone Ward's property cannot

possibly amount to ataking.

116. THEJUDGMENTOFTHECIRCUIT COURT OFDESOTO COUNTYISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

KING, C.J,, LEE, PJ., IRVING, MYERS, CHANDLER, GRIFFIS, BARNES AND
ISHEE, JJ., CONCUR.



