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KING, CJ., FOR THE COURT:
1. Lyndsay A. Lynch filed st inthe First Judicid Didrict of Harrison County, seeking damagesfrom
Liberty Mutud Insurance Company (Liberty Mutua) and Brett Pendleton. The tria court granted the
defendants motionto dismiss Lynch’'s clams as barred by the statute of limitations. Lynch now appeals

that decision, assarting the following issues which we quote verbatim:



|. The[t]rid [c]ourt erred in finding that Lynch's complaint was for the intentiond tort of menace, thus
alowing the [c]ourt to gpply the one (1) year Satute of limitations.

[I. The[t]rid [c]ourt erred in finding that Lynch's cause of action began on or about 11 MARCH 2000.

[1l. The[t]rid [c]ourt erred in dismissng Lynch's case againg [d]efendant’s [sic] Brett Pendleton and
Liberty Mutud Insurance Company.

FACTS

12. Lynchwasinvolvedinacar accident prior to March2000. Lynchfiledadamwith Liberty Mutud
for injuriesdleged to be caused by thisaccident. Liberty Mutud hired aninvestigator toinvestigate Lynch's
camsof injury. Asapart of thisinvestigation, the investigator followed Lynchand recorded her actions.
113. According to Lynch, about March 11, 2000, she became aware of being stalked by an individud,
who was later identified as Brett Pendleton. Lynch stated that theindividud followed her "day and night,
appeared a her resdence and followed her to public and private locations." Disturbed by these actions,
Lynchnatified the Harrison County Sheriff's Department and the Biloxi Police Department. OnMarch 11,
2000, Pendleton followed Lynch to her place of employment, where he was arrested. Pendleton was
charged with stalking Lynch. During a June 2000 municipa court tria, Pendleton was found not guilty of
gaking. Inthe course of that tria, Lynch discovered that Pendleton had been hired by Liberty Mutud to
record her actions.

14. OnApril 10, 2003, alitle over three years after first becoming aware that she was being followed,
Lynch filed suit againgt Liberty Mutud and Pendleton. In her complaint, Lynch dleged as dams agangt
the defendants, the following: “(a) negligence, (b) gross negligence, disregard and willful conduct, (¢)
respondeat superior/vicarious lighility, (d) good faithand fair deding, () bad faith, (f) dander, (g) common
law to the right of privacy.” In due course, Liberty Mutua and Pendleton filed their respective answersto

Lynch's complaint.



5. On August 12, 2003, Pendletonmoved to dismissLynch’scomplaint. Asabasisfor his motion,
Pendleton dleged that Lynch’'s negligence claims were barred by the three year statute of limitations, and
her intentiond tort daims were barred by the one year satute of limitations. On August 20, 2003, Liberty
Mutud joined in Pendleton’s maotion to dismiss.
T6. On September 8, 2003, Circuit Court Judge Jerry O. Terry, Sr. received testimony from Lynch,
and heard the arguments of counsel on the defendants motionto dismiss. At the close of the hearing, the
trid court hed that notwithstanding the language of the complaint, dl of Lynch's clams appeared to be
intentiond torts, whichwere covered by the one year satute of limitations, and therefore barred. Thetrid
court o ruled that even if Lynch had negligence dams subject to the three year satute of limitations,
morethanthreeyears had elapsed between the time when Lynchbecame aware of the injury and the filing
of the complaint.
7. Thetrid judge granted the motion to dismiss with prgudice, pursuant to Mississppi Rule of Civil
Procedure 12(b)(6). Lynch now appedsthis decison.
Standard of Review
118. "This Court gpplies ade novo standard of review when deciding issues of law. The 'gpplication
of agtatute of limitationsisa questionof law." Jackpot Mississippi Riverboat, Inc. v. Smith, 874 So. 2d
959 (14) (Miss. 2004).
ISSUESAND ANALYSIS
l.
WereLynch’'sclaimsintentional torts subject to the one year statute of limitations?
19. I ndetermining whether adam flowsfromanintentiona act or anact of negligence, the court is not

bound by the parties characterization of the act, but makes its determination based on the facts. U.S



Fidelity & Guarn. Co. v. Omnibank, 812 So. 2d 196 (119) (Miss. 2002). The acts which form the
foundationof Lynch’sclaims were ddiberate rather than negligent acts. Thoseactswere (1) following her
night and day, (2) following her to public and private locations, and (3) gppearing a her home and place
of employment. Ddliberate acts of this nature fdl within the one year Satute of limitations for intentiond
torts. Leev. Thompson, 859 So. 2d 981 (121) (Miss. 2003), Southern Land and Resources Co., Inc.
v. Dobbs, 467 So. 2d 652, 654 (Miss. 1985).
110.  Upon being questioned by Judge Terry, Lynch testified that she was unaware of any saking by
Pendleton after his arrest on March 11, 2000. Judge Terry hed that the one year datute of limitations
accordingly ran from March 11, 2000. This Court agrees with that holding.
111 The gatute of limitations for intentiond tortsisfound in Missssippi Code Annotated Section
15-1-35 (Rev. 2003), which provides:

All actions for assault, assault and battery, maiming, fase imprisonment, maicious arrest,

or menace, and dl actions for danderous words concerning the person or title, for failure

to employ, and for libels, shall be commenced within one (1) year next after the cause of

such action accrued, and not after.
f12.  Accordingto the testimony of Lynch the last known act of stalking occurred onMarch11, 2000.
Therefore, any clamsfor intentiona acts wererequired to befiled within one year after March 11, 2000.
113. Additiondly, thetria court hdd that even if Lynch had negligence claims, which were subject to
the three year statute of limitationfound in Mississippi Code Annotated Section 15-1-49(1) (Rev. 2003),
her clamswould il be barred. Thetrid court held, and we agree, that Lynch’s clam began to run at the

time when she should reasonably have been aware that atort had been committed. Sarrisv. Smith, 782

So. 2d 721 (113) (Miss. 2001). That day was March 11, 2000, when Pendleton was arrested at Lynch's



place of employment. Lynch’s court action was not filed until April 10, 2003, morethanthreeyears after

she should have been aware of the existence of aclam

agang Pendleton.

914. Lynchaso suggeststhat thestatue of limitationsagaing Liberty Mutua should have commenced only
after the identity of Liberty Mutua wasestablished at the June 2000 municipd court trid of Pendleton. Such
asuggestion is not supported by the law. Liberty took no separate actions, and isliable only if Pendleton
isliable. The gatute of limitations therefore runs from the same date. Lowery v. Satewide Healthcare
Service, Inc., 585 So. 2d 778, 780 (Miss. 1991).

115. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY, FIRST
JUDICIAL DISTRICT ISAFFIRMED. ALL COSTSOF THISAPPEAL AREASSESSED TO

THE APPELLANT.

BRIDGESANDLEE,P.JJ.,IRVING,MYERS,CHANDLER, GRIFFIS, BARNESAND
ISHEE, JJ., CONCUR.



