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MANDATE ISSUED:

EN BANC.
LEE, PJ., FOR THE COURT:
FACTS AND PROCEDURAL HISTORY

1. On dly 24, 2001, after securing a search warrant, officers of the Warren County Sheriff's
Department searched and seized the home of Richard Kernsin Vicksburg, Missssppi. Kernsshomewas
amohbile home on dtilts, withblue tarp hanging fromthe base of the home, surrounding awork areabeneath
the body of the mobile home.
12. Upon executing the search warrant, the deputies discovered 288 pseudoephedrine pills, ether,
alfuric acid, and hydrogen chloride gas, dl of which are considered precursor chemicas to crystal
methamphetamine. The officers so seized quantities of the completed product, along with filters, scales,
and plagtic bags. The officers further discovered tin foil packets that are used to smoke the
methamphetamine, some of whichtested postive for the presence of burned methamphetamine, indicating
that some of the drug had been consumed on the premises. Kerns and Howard McKinney were both
arrested at the scene of the methamphetamine laboratory.
113. Kerns was convicted of manufacturing methamphetamine, possession of methamphetamine with
intent to distribute, and possession of precursor chemicas with the intent to manufacture a controlled
substance. Kernss sentence under count three of the indictment was subject to enhancement under
Missssppi Code Annotated Section 41-29-152 (Rev. 2001) for the possession of afirearm. McKinney
was convicted of manufacturing methamphetamine, possession of methamphetamine with the intent to

disgtribute, and possession of precursor chemicas with the intent to manufacture a controlled substance.



McKinney's sentence under count three was subject to enhancement under section 41-29-152 because
McKinney was found to be in possession of afireearm. Kerns and McKinney weretriedjointly, but have
filed separate appeals. On apped, Kerns raises the following two issues: (1) the tria court erred in
denying his motion to suppress the evidence seized at his residence, and (2) the trid court erred in not
suppressing items not mentioned on the origina inventory on the return of the searchwarrant. On apped,
McKinney raises one issue, that the verdict is contrary to established principles of law and is againg the
ovewhdming weght of the evidence. 14. HndingK erns's argumentsto lack merit, this Court affirms
Kernss conviction but reverses McKinney's conviction.

STANDARD OF REVIEW
5. Thestandard of review regarding atrid judge's ruling at a suppression hearing iswhether substantia
credible evidence was present to support the trid judge's finding when evauating the totdity of the
circumsgtances. Price v. Sate, 752 So. 2d 1070, 1073 (19) (Miss. Ct. App. 1999). Asour supreme
court succinctly stated in Petti v. State, 666 So. 2d 754 (Miss. 1995), when reviewing a magistrate's
finding of probable cause, an gppellate court does not make a de novo determination of probable cause,
but only determinesiif there was a substantia basis for the magistrate's determination of probable cause.
Petti, 666 So. 2d a 758 (citing Smith v. Sate, 504 So. 2d 1194, 1196 (Miss. 1987)). Our standard of
review regarding the admissionof evidenceinacrimind caseis abuse of discretion. Harrisv. State, 731
So. 2d 1125, 1130 (129) (Miss. 1999).

DISCUSSION OF ISSUES

KERNSS APPEAL

DID THE TRIAL COURT ERR IN DENYING KERNSS MOTION TO SUPPRESS THE
EVIDENCE SEIZED AT HIS RESIDENCE?



T6. The Supreme Court has adopted a "totdity of the circumstances’ test in making aprobable cause
determination. Anissuing magidrateisto makea"practica, common-sense decison whether, given dl the
circumstances set forth in the affidavit before him, induding the ‘veracity' and 'basis of knowledge' of
persons supplying hearsay informetion, thereisafar probability that contraband or evidence of acrime will
be found in a particular place” 1llinoisv. Gates, 462 U.S. 213, 238-9(1983). The Supreme Court has
aso determined that “the duty of areviewing court is Smply to ensurethat the magistrate had a'substantia
basisfor . . . conclud[ing]’ that probable cause existed." Gates, 462 U.S. at 238 (citing Jones v. United
States, 362 U.S. 257, 271 (1960)). Inmaking our review, this Court looksto thefactsand circumstances
st forthinthe afidavit for searchwarrant and the swornoral tesimony presented to the issuing magistrate.
Williams v. Sate, 583 So. 2d 620, 622 (Miss. 1991).

17. Detectives Crevitt and Traxler presented written account of facts and circumstances to Judge
Bradford to secureawarrant to searchKernss mobile home. Each of the detectives wrote separate facts
and circumgtancesin support of the warrant; however, the two accountswere submitted to Judge Bradford
on the same piece of paper. Crevitt's account outlined the following information for the issuing judge: on
June 22, 2001, the Warren County Sheriff's Department received a telephone cdl from a "reliable”
confidentid informant. ThisCl informed Crevitt that Kernswas attempting to modify abutane tank for the
purpose of storing anhydrous ammonia, which is used in manufacturing methamphetamine.  Crevitt's
gatement aso outlined that during the month of May of that year the sheriff's department received a cal
that Richard Kerns and severa other people wereinvolved in distributing methamphetamine and that Kerns
was cregting the substance at his residence.

T8. Detective Traxler's written account provided Judge Bradford with the following information: he

received information that methamphetamine was being produced at Kernssresidence. Aninformant told



Traxler that Kerns was producing the substance in a lab located underneath the mobile home and
concededinatarp. Traxler'saccount related that hisinformation was received from areliable source who
had been used in the past for a number of arrests.

19. No record was kept when Traxler and Crevitt presented their information to Judge Bradford,
however, Detectives Traxler and Crevitt, aswell as Judge Bradford were called to tedtify at the hearing on
the motion to suppress. Crevitt testified that whenhe presented the informationto Judge Bradford, Judge
Bradford asked Crevitt if everything contained inthe document was correct and true, and if Crevitt would
swear to the effectsin the document. To this Crevitt responded, "1 do." At the hearing on the motion to
suppress, Traxler did not recdl if Judge Bradford asked him questions regarding the truthfulness of the
informationhe provided. At the hearing on the motion to suppress, Judge Bradford testified that he did not
recall asking the detectives detailed questions about the factsand circumstancesinsupport of the warrant.
Judge Bradford did testify that it is his procedure to review the information supplied by the presenting
officers. Judge Bradford testified that, after reviewing the information, he would have asked the presenting
officersif they knew for afact that the drugs were being distributed by Kerns and if the presenting officers
had specific information regarding Kernss dleged production of the methamphetamine.

910.  Judge Bradford did not err in making his determination that contraband or evidence would be
discovered at Kernssmobile home. The Cl who tipped off Crevitt waswell-known to Crevitt, and Crevitt
had used the CI with success on a number of occasions prior to the Kerns warrant.  Furthermore, the
information presented to the magistrate included details such as the location of the methamphetamine lab
and the fact that the lab was hidden beneath tarp draped from the undercarriage of the mobile home.

Congdering the evidence presented to Judge Bradford, not in isolation, but under the totdity of the



circumstances, we find that probable cause for the warrant at Kernss mobile home did exigt. Thisissue

iswithout merit.

. DID THE TRIAL COURT ERR IN ADMITTING INTO EVIDENCE ITEMSNOT
MENTIONED ON THE ORIGINAL INVENTORY INCLUDED IN THE SEARCH
WARRANT'S RETURN?

111.  Thestandard of review for admissionof evidenceinacrimina caseis abuse of discretion. Harris,

731 So. 2d at 1130 (129). The case of Brown v. State, 534 So. 2d 1019, 1023-24 (Miss. 1988),

recounts the present Mississippi law regarding the returnand inventory of searchwarrants. The return and

inventory of a search warrant subsequent to its execution isaministerial act. Wince v. Sate, 206 Miss.

189, 198, 39 So. 2d 882, 884 (1949). CitingWince, the Brown court determined that because areturn

is minigerid in nature, the fallure to make a proper return does not invaidate a properly issued search

warrant. Brown, 534 So. 2d at 1023-24. AffirmingWince, the court further determinedthat suchasearch
warrant does not become void because of an improper return "or error therein, but it may be amended to
conformto thefacts.” 1d. (ating Wince, 39 So. 2d at 884). Accordingly, we find that the fallureto timdy
fileareturn for a search warrant did not invdidatethe valid search warrant. The trid court did not abuse
its discretion in admitting the evidence contained on the addendum to the return. This assgnment of error
lacks merit.

MCKINNEY'S APPEAL

ISTHE VERDICT CONTRARY TO THE LAW AND AGAINST THE
OVERWHELMING WEIGHT OF THE EVIDENCE?

712.  On gpped McKinney argues only that the verdict is contrary to the law and againgt the weight of
the evidence;, however, McKinney’s arguments are more properly characterized as attacking the legal

sufficiency of the evidence. In reviewing whether ajury verdict is againg the overwheming weight of the



evidence, this Court must "accept as true the evidence which supports the verdict and will reverse only
when convinced that the circuit court has abused its discretion in falling to grant a new trid." Crawford
v. State 754 So. 2d 1211, 1222 (130) (Miss. 2000) (ating Collier v. Sate, 711 So. 2d 458, 461 (112)
(Miss. 1998)). A new trid will not be ordered unlessthe verdict is so contrary to the overwheming weight
of the evidencethat to dlowit to stand would sanction "unconscionable injustice.” Crawford, 754 So. 2d
at 1222 (quoting Groseclosev. Sate, 440 So. 2d 297, 300 (Miss. 1983)). On agpped, McKinney argues
that the evidence produced by the State was lacking because no one testified that they persondly observed
McKinney manufacturing a controlled substance on the date in question. Should the facts and inferences
consdered in achdlenge to the sufficiency of the evidence "point infavor of the defendant on any dement
of the offense with sufficient force that reasonable men could not have found beyond a reasonable doubt
that the defendant was guilty,"the proper remedy isfor the gppel late court toreverse and render. Edwards
v. State, 469 So. 2d 68, 70 (Miss. 1985).

113. There was no evidence presented that McKinney was found to be in actua possession of
methamphetamine. Neither the finished product nor any of the precursor chemicals were found on his
personor in hisactua possession. The State, however, may convict McKinney for possession on atheory
of congtructive possession. Thesupreme court discussed the concept of " congtructivepossession” inCurry
v. State, 249 So. 2d 414 (Miss. 1971). In Curry, the supreme court determined that to support a
possession conviction based upon congructive possession "there must be sufficient facts to warrant a
finding that defendant was aware of the presence and character of the particular substance and was
intentionaly and conscioudy in possession of it Id. at 416. Constructive possession may be shown by
edtablishing that the drug involved was subject to the defendant's dominion or control. Id. The supreme

court further stated that "[p]roximity is usudly an essentid element, but by itsdf is not adequate in the



absence of other incriminating circumstances.” 1d. Thus, showing that McKinney wasdiscovered within
two feet of an active methamphetamine laboratory is not sufficient to prove that McKinney was in
congtructive possession of the precursor chemicas, constructive possession of acontrolled substance with
the intent to digtribute, and unlawfully manufacturing a controlled substance. The State must show
additiond incriminating circumstances.

714. Suchadditiond information may come inthe formof accomplicetestimony (Bell v. State, 830 So.
2d 1285, 1288 (111) (Miss. Ct. App. 2002); statements made by the defendant to the police (see, e.g.,
Ginn v. State 860 So. 2d 675 (Miss. 2003)); receipts linking the defendant to the purchase of the
precursor chemicas(Walker v. State, 881 So. 2d 820, 831 (1133) (Miss. 2004)) and other evidence. This
list isby no means intended to be exhaugtive; however, under caselaw it is clear that mere presencein an
area in which drugs are discovered is not sufficent to convict on a theory of constructive possession.
Martin v. Sate, 804 So. 2d 967, 970 (112) (Miss. 2001).

115. McKinney was indicted for possession of precursor chemicds pursuant to Mississippi Code
Annotated Section 41-29-313(1)(a)(i). This section provides, in pertinent part, that it is unlanvful for a
person to"[p]urchase, possess, transfer or distribute any two (2) or moreof the listed precursor chemicas
or drugsin any amount with the intent to unlawfully manufacture a controlled substance. . . ." Thus the
State must show that M cKinney either actualy or congtructively possessed two or more of the enumerated
chemicals on the date in question.

116. McKinney was aso indicted under Mississippi Code Annotated Section 41-29-139 (a) for

possession of acontrolled substance withintent to distribute and manufacture a controlled substance with

! Mississippi Code Annotated Section 41-29-313 was amended effective July 1, 2002;
therefore, citations to Mississppi Code Annotated Section 41-29-313 refer to the law in effect a the
time of McKinney'sindictment.



intent to distribute. For aconviction of constructive possession under this section, the State must show that
McKinney congtructively possessed a controlled substance with the intent to distributeit, or it may prove
that hemanufactured a controlled substance with the intent to distribute. 17.  Jamie Pennington testified
that she and McKinney purchased anhydrous ammonia and ddlivered the substance to Kernss trailer.
Therewas dso testimony that the area beneath Kernsstrailer andled of ether. Weare not convinced that
these two pieces of information provide suffident incriminating circumstances to uphold a conviction of
condructive possesson. At most, Pennington'stestimony evidencesthat M cKinney exercised control over
one enumerated chemical, not two chemicals as required by section 41-29-313 (1)(a)(i). No testimony
or evidence was produced support that McKinney exercised control over other precursor chemicals
present & Kernsstrailer. There was no testimony that McKinney participated in manufacturing the
methamphetamine, other than testimony that he was present at the lab. Furthermore, there was no
testimony that M cKinney exercised any dominionor control over the methamphetamine that wasretrieved
fromthetrailer. AsthisCourt isobligated to followthe present law regarding constructive possession, we
must reverse and render McKinney's conviction.

118. THE JUDGMENT OF THE WARREN COUNTY CIRCUIT COURT OF
CONVICTION OF RICHARD KERNS OF COUNT I, MANUFACTURE OF
METHAMPHETAMINEAND SENTENCEOFTHIRTY YEARS, $5,000FINESUSPENDED,;
COUNT II, POSSESSION OF METHAMPHETAMINE WITH INTENT TO DISTRIBUTE
AND SENTENCEOFTWENTYYEARS, TENYEARSTO SERVE, TEN YEARSSUSPENDED
AND FIVE YEARS POST-RELEASE SUPERVISION TO RUN CONSECUTIVELY WITH
SENTENCEIN COUNTI; COUNTII1,POSSESSION OF PRECURSOR CHEMICALSWITH
INTENTTOMANUFACTUREMETHAMPHETAMINEAND ENHANCED SENTENCE OF
THIRTYYEARS, TORUN CONCURRENTLYWITHSENTENCEIN COUNTI; ALLINTHE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, IS AFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO WARREN COUNTY.

119. THE JUDGMENT OF THE WARREN COUNTY CIRCUIT COURT OF

CONVICTION OFHOWARDMCKINNEY ISREVERSED AND RENDERED. ALL COSTS
OF THISAPPEAL ARE ASSESSED TO WARREN COUNTY.



KING, CJ.,, IRVING, CHANDLER AND ISHEE, JJ., CONCUR. GRIFFIS, J,
CONCURSIN PART AND DISSENTSIN PARTWITH ASEPARATEWRITTEN OPINION
JOINED BY BRIDGES, P.J., MYERS AND BARNES, JJ.

GRIFFIS, J., CONCURRING IN PART AND DISSENTING IN PART:

120.  With respect for the mgority, | concur with the mgority’ sdecisonasto Richard Earl Kerns, Jr.,
and | dissent fromthe mgority’ sdecisionto reverse and render Howard Thomas McKinney'sconvictions.
921.  Although there was no evidence presented that McKinney was found to bein actua possesson
of methamphetaming, the state may convict McKinney for possession on a theory of constructive
possession. InCurryv. State, 249 So. 2d 414, 416 (Miss. 1971), the supreme court determined that to
support a possession conviction based upon constructive possession "there must be sufficient facts to
warrant afinding that defendant was aware of the presence and character of the particular substance and
was intentiondly and conscioudy in possesson of it."

722. Randy Lewis with the Warren County Sheriff's Office, who was accepted as an expert on
manufacturing methamphetamine, testified that a working lab for manufacturing methamphetamine was
present at Kerns traler. The lab was set up on a table underneath Kerns' trailer, which was on dilts.
McKinney was found within two feet of the table where the methamphetamine was being manufactured.
There was a strong smdl of ether around McKinney, as well as the presence of humerous precursor
chemicals used to manufacture methamphetamine,

123.  Jamie Pennington, afriend of McKinney's, tedtified that she knew McKinney was involved with
methamphetamine. She testified that she had overheard a conversation between Kerns and McKinney
about purchasng some anhydrous ammonia, a precursor chemica needed for the find stages of

manufacturing methamphetamine. Two days prior to McKinney's arrest, Pennington took McKinney to

10



obtain anhydrous ammonia She dso sated that upon arriving at Kerns trailer on the day of thearrest, she
saw McKinney with Kerns downstairs where the meth lab was set up.

924. Congructive possession may be shown by establishing that the drug involved was subject to the
defendant'sdominionor contral. Id. Control over the substance was evidenced by thefact that McKinney
was found within two feet of the meth lab with a handgun and had ammunition for the handgun nearby.
Surrounding him were numerous precursor chemicals and he amdlled of ether. Furthermore, a witness
tetified that she heard McKinney make arrangements to buy the ingredients of meth.

925. Based on this evidence, | am of the opinion that there was sufficient evidence to support
McKinney's convictions. | would affirm McKinney's convictions.

BRIDGES, P.J., MYERS AND BARNES JJ., JOIN THIS SEPARATE OPINION.
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