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1. Phyllis Victoria Busby Ftzgerdd (“Phyllis’) appedls the chancellor's judgment of divorce. She
contests the chancellor’s equitable digtribution of assets, award of dimony, requirement that she 9gn an
income tax return and the award of an income tax deduction. Wefind reversble error. We affirmin part
and reverse and remand in part.

FACTS
92. Miched Lane Fitzgerdd (“Michad”) and Phyllis begandating in September or October of 1993.
Phyllis became pregnant in December. They were married on January 21, 1994.
13. In September of 1994, the parties' only child was born. They agreed that Phylliswould quit her
job to stay home with the child until he wasin school.
14. At the time of their marriage, Michadl and Phyllis were both employed. Michadl was a self-
employedfurnituresa esrepresentative. Hisincomeaveraged over $100,000 per year. Phylliswasinsdes
at MobileCom, and she made $35,000 per year.
5. Prior to his marriage to Phyllis, Michael and his first wife owed the Internal Revenue Service
approximately $100,000 in back taxes as a result of a previous failed business venture. Additionaly,
Michad and his firg wife each owned a one-hdf interest in two rentd houses in Desoto County,
Missssppi, which were purchased prior to Michadl and Phyllis s marriage.
T6. In March of 1995, Michadl and Phyllis purchased a maritd home in Desoto County, Mississippi
for $160,000. They borrowed $128,000 from People's Bank and $16,000 fromthe sdller. In September
of 1997, the parties borrowed approximatdy $64,274 fromPeople's Bank againg their mortgage inorder
for Micheel to pay the back taxesthat he, together withhisfirg wife, owed the IRS. 1n December of 1997,
the partiesrefinanced the marital home in the amount of $187,500 in order to obtain alower interest rate

and to consolidate the Peopl€e's Bank loan. In March of 2001, the parties took out aline of credit in the



amount of $15,000, which was secured by a second mortgage on the parties home. At thetime of trid,
the parties owed $179,000 on the marita home.

q7. In March of 2002, Phyllisfiled for divorce on the grounds of adultery. The parties continued to
live together in the maritd home until September, when Phyllis and the parties minor child moved to an
goartment. Theresfter, Michael continued paying Phylliss car note and insurance, continued to provide
hedlth insurance for Phyllis and to pay their uncovered medicd hills, continued to pay the mortgage and
household expenses on the marital home, and provided $1,030 per month in child support.

T18. Thetrid on this matter began on May 22, 2003, and continued for two days. Dueto the pending
contract for sde of the marital home, the chancellor continued the matter to July 15, 2003. The chancellor
stated that he expected testimony at that time regarding the status of the maritd home, the employment
gatus of Phyllis, and eachparties’ current financid status. The chancellor entered atemporary order. The
chancdlor further ordered each party to pay $10,000 towards their attorney's fees and impressed an
equitable lien on the proceeds from the sde of the parties maritd home in that amount.

T9. Onduly 15, 2003, the hearing reconvened. Phyllistestified that despite the chancellor's suggestion,
she had not acquired ajob since the last hearing. The maritd home had been sold and there remained
$25,738.40 in proceeds after satisfactionof the first and second mortgage, the line of credit secured by the
home, dosing costs, and payment of $10,000 towards each party's attorney's fees as directed by the
chancdlor inhistemporary order. Bothparties' updated financid statementswere admitted into evidence,
and a copy of the parties’ joint 2002 federal and state income tax returns, which Phyllis refused to sgn,
were aso admitted into evidence. Michedl testified that dthough he had made some payments, they il

owed $11,372 in federal taxes and $3,967 in state taxes.



110. At theclose of the hearing, the chancdlor issued his findings of fact and conclusons of law in an
oral opinion from the bench. The opinion was subsequently transcribed by the court reporter. The
chancellor granted Phyllis adivorce based on adultery snce Michael admitted to the adultery. Phylliswas
granted paramount physical custody of the parties minor child, and Michad received standard Farese
vigtaion. The chancedlor ordered Michad to pay $1,030 per month in child support and granted the
income tax child dependency exemption to Michael until such time that Phyllis could show an income of

over $50,000 per year. Thechancdlor awarded Phyllisperiodic aimony intheamount of $500 per month.

11.  Asto the personal property, the chancdlor awarded al items listed under "PhyllisHas' to Phyllis
and dl itemsliged under "MikeHas' to Michedl. Asfor itemslisted under " Other Property,” thechancellor
determined that there was not enough evidence for him to make a proper Ferguson evauaion and
therefore awarded items 1-4, 9-12 and 18-19 to Michadl and items 5-8 and 13-17 to Phyllis.

12. Thechancdlorfound Michad'sone-haf interest inthe two rental homes he owned withhisfirg wife
to be pre-marital assets, except for any gppreciation accumulated during the marriage. However, snce
there was no testimony as to any appreciation accumulated or its vaue, the chancellor awarded Michedl
full interest in the rental homes.

113.  The chancdlor hdd that the Paine Webber SEP account and the Paine Webber IRA account,
which were both opened and mantained during the marriage, were marita property. He added the
accounts together and rounded the value of the accounts to $85,000. The chancellor further determined
that the $25,738.40 in proceeds fromthe sde of the marital home wasamarita asset. He determined that,
while Phyllis had the ability to pay her own attorney's fees and did not meet the McKee factors, she was

entitled to a partid award of attorney's fees based on Michad's admisson of adultery. As areault, the



chancellor awarded Phyllis $10,738.40 in attorney’ s fees to be paid from the proceeds of the sdle of the
marita home held in escrow. The chancellor awarded Phyllis the remaining $15,000 inproceeds fromthe
sde of the maritd home and $35,000 out of the $85,000 in the Paine Webber accounts. Michadl was
awarded the remaining $50,000 in the Paine Webber accounts.
714.  Thechancellor determined that the 2002 federal and stateincome taxesinthe amount of $15,339
was a marital debt and directed Phyllis to sign the 2002 joint tax return as presented to her at trial.
Additiondly, Phylliswas ordered to pay 10% of the total amount due and Michagl was ordered to pay the
remaning 90%.
115. A decree of divorce was entered on July 18, 2003. Phyllisfiled a motion for reconsderation or
new tria, which was denied by the chancdlor. On apped, Phyllis asserts that the chancdlor (1) falled to
equitably divide the maritd assets and debts, (2) failed to award her the appropriate amount of alimony,
(3) erred in compdling her to execute the parties joint 2002 income tax returns and be responsible for a
portion of the debt, and (4) erred in awarding Michael the income tax child dependency exemption.
STANDARD OF REVIEW
116. This Court will not disturb the findings of a chancdlor when supported by substantid evidence
unlessthe chancellor abused his or her discretion, was manifestly wrong, clearly erroneous, or applied an
erroneous lega standard. Sanderson v. Sanderson, 824 So. 2d 623, 625-26 (18) (Miss. 2002).
ANALYSS
l. Did thetrial court err in itsdivision of the marital assets and debts?
117. Phyllisarguesthe chancdlor falled to equitably divide the assets and debts of the parties marriage.
Inmeaking an equitable distributionof marital assets and debts, the chancellor must first classify each asset

as maritd or non-marital pursuant to Hemdley v. Hemdey, 639 So. 2d 909 (Miss. 1994). Any and dll



assets acquired or accumulated during the marriage are maritd property and are subject to equitable
divison unless it is shown that such assets are attributable to either party's separate estate prior to or
outsde the marriage. 1d. at 914.

118.  Once adetermination of maritd and non-marital property is made, the chancellor must equitably
divided| marital property pursuant to the guiddineslisted inFerguson v. Ferguson, 639 So. 2d 921, 928
(Miss. 1994). However, not every caserequires consderation of and findingsasto dl eight of thefactors,
and achancellor may consider only the factors which are applicable to the particular asset at issue. Glass
v. Glass, 857 So. 2d 786, 790 (110) (Miss. Ct. App. 2003).

119. Phyllisdlegesthe chancelor erredinfinding that Michadl's one-hdf interest inthe two rental houses
he owned withhisfirg wife was non-marital property. However, therecord reflectsthat Michadl'sinterest
inthe rental houseswas acquired prior to hismarriage to Phyllis Michad did not receive any income from
the rental houses during the marriage, nor did Phyllispresent evidenceasto any appreciationwhichaccrued
on the renta houses sincethe date of the marriage. Therefore, the chancelor was correct in dassfying the
two rental houses as non-marita property.

120.  Phyllis next arguesthe chancellor failed to consider the $64,274 the parties borrowed to pay off
apre-marital debt owed by Michadl. Michad testified that he and his first wife owed $100,000 in back
income taxes to the IRS due to afailed business venture. He further stated that he and Phyllis borrowed
$64,274 from People's Bank in order to satisfy thisIRS debt. Phyllis asserts that the chancedllor erred in
failing to classfy the $64,274 as a non-marital debt. We agree.

921.  Although the $64,274 was borrowed while the Fitzgerdd's were married, not al debts incurred
during a marriage are marital debts. Whether adebt is classified as marita or separate depends on who

benefitted from the debt. Gamer v. Gamer, 429 S.E. 2d 618, 623 (Va. Ct. App. 1993). The $64,274



was used to pay off a debt incurred by Michagl before he was married to Phyllis. Phyllis did not benefit
from the loan and thus the $64,274 debt should have been classified as non-maritdl.

722.  Inthe property didribution, the chancellor faled to classfy the $64,274 as a non-marita debt.
Instead, he alocated this debt to Phylliswho had no interest in either the failed business venture which led
to the debt or the debt itself. As a result of dlocating this debt to Phyllis, Michad was unjustly enriched
as he had anon-marital debt reduced with the use of marital funds. Upon review, we find the chancellor
erred in his digribution of marital assstsand debts. Therefore, we reverse and remand for the chancellor
to further consider the proper equitable division of the parties' property.

9123. Phyllisdsoarguesthe chancdlor erred inordering that aportion of her attorney'sfeesbe paid from
the proceeds of the marital home held in escrow. The chancellor awarded each party $10,000 from the
proceedsof the sale of the maritd home to be gpplied to ther attorney'sfees. The chancellor then awarded
Phyllis an additiona $10,738.40 from the proceeds of the sade of the marital home to be gpplied to her
attorney'sfees based upon Michad'sadmissionof adultery. Phylliscontendsthat the chancellor essentidly
ordered her to pay her own attorney’ sfees out of the marita property, Ietting Michad off the hook for
payment.

924. Thedeterminationof attorney'sfeesisamatter largey withinthe sound discretion of the chancellor.
Magee v. Magee, 661 So. 2d 1117, 1127 (Miss. 1995). We are reluctant to disturb a chancellor's
decison to award attorney's fees and the amount awarded. 1d. Upon review, we find the chancellor did

not err inordering that a portion of Phyllis sattorney’ sfeesbe paid from the proceeds of the marital home.

. Did thetrial court err in the amount of alimony awarded to Phyllis?



925.  The chancellor awarded Phyllis $500 per month in periodic dimony. Phyllis dams the chancdlor
falled to award an gppropriate amount of aimony based on the evidence presented.

926. In Laurov. Lauro, 847 So. 2d 843, 850 (117) (Miss. 2003), the Mississippi Supreme Court
determined that since the case was remanded for further consideration of equitable divison, the chancellor
should be “ingructed to revisit the awards of alimony and child support after [s]he has properly classfied
and dividedthe maritd assets.” On remand, the chancellor will havedl toolsof marita dissolution avallable:
equitable divison, lump sum dimony, periodic alimony and child support. The chancellor should not
construe our opinion as to favor one over the other. Indeed, the chancellor may correct the error by
granting an appropriate equitable divison of assets, an appropriate award of lump sum dimony, or an
gppropriate award of periodic dimony, or any combination thereof.

927.  Since proper digribution of the parties assets and debts may affect the amount of aimony
ultimately awarded to Phyllis, we decline to address this issue and, instead, reverse and remand for further
findings

1. Didthetrial court err incompelling Phyllisto executethe parties joint 2002
tax return?

128.  Phyllisarguesthe chancdlor erred in compelling her to execute the parties’ joint 2002 tax return
and requiring her to be responsible for 10% of the tax deficiency. Insupport of her argument, Phyllisrdies
on Banks v. Banks, 648 So. 2d 1116, 1128 (Miss. 1994), which found that a chancellor erred in finding
awifein contempt for refusing to Sgn ajoint tax return with her ex-husband. However, Phylliss reliance
onBanksismisplaced. InBanks, Ms. Bankshad never seennor signed ajoint tax returnduring the parties
marriage. 1d. at 1118-19. Here, Phyllistedtified that she had seen and signed joint tax returns many times

during the marriage without reviewing them. Furthermore, Phyllis had every opportunity to review the



figures contained in the tax return. Phyllis faled to ask for a continuance to have the 2002 tax returns
reviewed by a CPA of her choice and she failed to present evidence that the tax returns were incorrect.
The chancdlor waswithinhisdiscretioninfinding that the 2002 tax debt was amarita debt sncethe parties
were married for the full year and both benefitted from the income gained during the full year. Thus, the
chancellor correctly required the parties to Sign ajoint tax return, asthe filing of ajoint returnwould benefit
both of them and reduce the amount of taxes owed by the married couple.

129. Nevertheless, anceproper distribution of the parties’ assetsand debts may affect the chancdlor’'s
determination that Phyllisisobligated to pay for aportion of the tax deficiency, we decline to address this
issue and, insteed, reverse and remand for further findings.

V. Did the trial court err in awarding the income tax child dependency
exemption to Michael ?

130.  Phyllisarguesthe chancellor erredinawarding Michael the child dependency exemptionfor income
tax purposes. However, therecordindicatesthat Phylliswas unempl oyed throughout the marriageand was
dill unemployed a thetime of the chancdlor's ruling. Thus, the tax exemption would provide no benefit
to Phyllis snce she has no income. Onthe other hand, Michael has a subgtantial income and, as a reault,
would benefit sgnificantly fromthetaxexemption. Thus, the chancellor was correct in awvarding theincome
tax child dependency exemption to Michad.

131. Phyllis also contendsthetrid court erred in imposing unreasonable conditions upon her ability to
damthe income tax child dependency exemption in the future. However, a chancellor hasthe authority to
require that a custodia parent waive the income tax child dependency exemption in favor of the non-

custodia parent. Louk v. Louk, 761 So. 2d 878, 883-84 (1116) (Miss. 2000). Phyllis has the ability to

obtain employment and there is nothing in the chancellor's ruling which prohibits Phyllis from seeking a



modification of the award at such time that she is gainfully employed and the tax exemption might be
vauabletoher. Louk, 761 So. 2d at 884 (119). While we find that the trid court did not err inawarding
the income tax child dependency exemption to Michad, the remand of this case will dlow the chancellor
to reconsider the award of the child dependency exemption.

132. THE JUDGMENT OF THE CHANCERY COURT OF DESOTO COUNTY IS

AFFIRMED IN PART AND REVERSED AND REMANDED IN PART. ALL COSTSOF
THISAPPEAL AREASSESSED EQUALLYBETWEEN THEAPPELLANTAND APPELLEE.

KING,C.J.,,BRIDGESANDLEE,P.JJ.,IRVING,MYERS, CHANDLER AND ISHEE,
JJ., CONCUR. BARNES, J., NOT PARTICIPATING.
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