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BRIDGES, P.J., FOR THE COURT:
1.  After entering aguilty pleain the Y aobusha County Circuit Court to a charge of statutory rape,
Danid Kelley was sentenced to seventeen years imprisonment as an habituad offender pursuant to
Mississppi Code Annotated § 99-19-81 (Rev. 2000). Hefiled amotion for post-conviction relief which
was denied without an evidentiary hearing. He appeals to this Court asserting thirty suggestions of error,
€leven issues going to the substance of his sentence and nineteen issues going to ineffective assistance of
counsd. Finding no error, we afirm.

SUBSTANTIVE ISSUES



92. In order to defeat summary dismissd under Mississippi Code Annotated § 99-39-11 (2) (Rev.
2000), arequest for post-convictionreief must be pled withspecificity. Ford v. State, 708 So.2d 73, 75
(118) (Miss.1998). When reviewing a lower court's decison to deny a motion for post-conviction relief,
an appd late court will not disturb the trid court's factud findings unlessthey are dearly erroneous. Brown
v. State, 731 So.2d 595, 598 (16) (Miss.1999).

13. A vdid guilty plea admits all eements of a forma charge and operates as a waiver of al non-
jurisdictiond defects contained in an indictment againgt a defendant. Brooks v. State, 573 So.2d 1350,
1352 (Miss. 1990). Kelley contends that he was apprehended in Louisana and returned to Mississippi
without being properly extradited. Asthe circuit court found, it appears from the record that extradition
did infact take place, but regardless of the legdity of Kdlley’ sreturnto Y dobusha County, the circuit court
had persona and subject matter jurisdictionof himat the time he entered hisguilty plea. See, e.g., Roberts
v. State, 186 Miss. 732, 191 So. 823, 823 (Miss. 1939). Therefore, whether or not he was properly
extradited, the legdlity of his guilty plea cannot be attacked for lack of jurisdiction. Thisissue iswithout
merit, and the circuit court did not err in summarily dismissng it.

14. Kdley additiondly contends that his sentence was illegaly imposed and exceeded the maximum
dlowed under law, in that the indictment charging him as an habitud offender was fatdly flawed, both
because he had been under the age of twenty-one when he committed the underlying felonies, and because
he served one e ghteenmonth sentenceinalL ouidanaparishjal rather thaninafederal or state penitentiary.
Mississippi Code Annotated § 99-19-81 (Rev. 2000) does not require that underlying felonies have been
committed after the age of twenty one.  Further, the venue where a convicted felon actualy served his

sentenceis not relevant, so long as the felonserved two sentences of one or more years. Davisv. State,



680 So. 2d 848, 851 (Miss. 1996). These issues are without merit, and the drcuit court did not err in
summarily dismissng them.

5. Kelley additiondly contends that his pleawas not fredy and voluntarily entered. In determining
whether apleaisfredy and voluntarily entered, welook to see if "the defendant knows what the e ements
are of the charge againgt him including an understanding of the charge and itsrelation to him, what effect
the pleawill have, and what the possible sentence might be because of his plea" Wilson v. State, 577
S0.2d 394, 397 (Miss.1991). Specificaly, the defendant must betold "that aguilty pleainvolvesawaiver
of theright to atrid by jury, the right to confront adverse witnesses, and the right to protectionagaing -
incriminaion.” Alexander v. State, 605 So.2d 1170, 1172 (Miss.1992). An appellate court will only
overturn a trid court's finding of aknowing and voluntary guilty plea if that finding is clearly erroneous.
Statev. Tokam, 564 So. 2d 1339, 1441 (Miss. 1990). Inthiscase, therecord clearly showsthat Kelley
was advised of the dements of the charge, the maximum sentence he could face, and what he walved in
entering the plea. The drcuit court did not er in finding Kdley’s pleawas knowing and voluntary. This
issue is without merit, and the circuit court did not err in summarily dismissng it.

T6. Kelley additiondly contendsthat the habitual offender satute, Mississppi Code Annotated § 99-
19-81 (Rev. 2000), infringesupon his rights under due process and equal protection, as secured under the
Fourteenth Amendment to the United States Congtitution and Article 3, Section 14 of the Mississippi
Condtitution. Kelley’s argument isthat one of the underlying felonies committed in Louisanawould have
been punishable for only atermof under one year imprisonment had it been committed inMissssippi. This
issueisproceduraly barred. See, e.g., Brooks 573 So.2d at 1352. Moreover, even if this Court were

to assume the bar did not preclude addressing this issue, the condtitutionality of this statute has been
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repeatedly tested. See e.g. Sutherland v. State, 537 So. 2d 1360, 1362 (Miss. 1989). Thisisueis
without merit, and the circuit court did not err in summearily dismissing it.

17. Kelley additiondly contends that he was denied due process, as secured by the Fourteenth
Amendment to the United States Condtititution as wel as Artide 3, Section 14 of the Missssppi
Condtitution, when the State falled to disclose both the name of the person whom the State initialy
suspected was the perpetrator of the crime, aswell as evidence that could have been used to impeach a
witness who might have been cdled by the State had the indictment proceeded to trial. Kelley also
contends he was denied due process because: the circuit court should have held ahearing to determine the
admisshility of evidence of a paternity test showing himto be the likdy father of the child bornto the victim;
the drcuit court should have granted him a trial, despite his guilty plea, when the victim recanted her
identificationof him as the perpetrator; and he should have been able to raise defenses of consent and the
“unchaste character of the victim” in any hypotheticd trial. A guilty plea operates as a waiver to al
defenses that could have been presented except for those defenses going to the jurisdiction of the
sentencing court.  Brooks 573 So.2d at 1352. Therefore, these issues are barred, and the circuit court
did not er in summarily dismissng them.

INEFFECTIVE ASSISTANCE OF COUNSEL ISSUES

T18. Clams of ineffective assstance of counsdl require the defendant to satiy the two-prong test of
Strickland v. Washington, 466 U.S. 668, 687 (1984), which was adopted by the Mississppi Supreme
CourtinStringer v. State, 454 S0.2d 468, 476-77 (Miss.1984). Under the two-part test of Strickland,
the defendant must first show that counsel's performance was deficient. Thisrequires showing that counsd

made errors so serious that counsdl was not functioning as the "counsd” guaranteed the defendant by the
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Sixth Amendment.  Second, the defendant must show that the deficient performance prejudiced the
defense. Thisrequires showing that counsdl's errors were S0 serious as to deprive the defendant of afar

trid. Unless a defendant makes both showings, it cannot be said that the conviction resulted from a
breakdown in the adversary process that renders the result unreliable. Strickland, 466 U.S. at 687. The
Strickland standard is applied under the strong but rebuttable presumptionthat counsd is competent and

conduct at trid is reasonable, and appellate review of counsd's performance requires considering the
totdity of the circumstances for determining whether counsdl's actions were both deficient and prgudicid.

Leatherwood v. State, 473 So.2d 964, 969 (Miss.1985).

T9. Keley contends his counsdl was ineffective for failing to present defensesthat his extradition was
illegd and the indictment was defective because it charged imas an habitud offender. Asdiscussed earlier
inthis opinion, there is no merit to the substantive basis of these issues going to the jurisdictionof the arcuit
court and the legdity of hissentence. Therefore, there can be no showing that counse’ s performance was
deficient. Theseissues are without merit, and the drcuit court did not err in summarily dismissng them.

Kédley dso contends his counsel was ineffective for falling to correctly informhim of the maximum sentence
because counsdl did not ascertain that the habitud offender statute was not gpplicable to hm. Counsel was
not ineffective, because the habitud offender satute was correctly applied, and Kelley was correctly
apprised.

110. Keley additiondly contends thet his counsdl was ineffective for failing to develop defenses which
his pleading failsto specificdly identify. In order to defest summary dismissal of the ineffective assstance

of counsd dam under Missssppi Code Annotated § 99-39-11(2) (Rev. 2000), the alegation must be



aleged with specificity. Ford, 708 So.2d at 75. There is no merit to this assgnment of error, and the
creuit court did not er in summarily dismissng it.

111. Keley additiondly contends that his counsd was ineffective for failing to object to the statement
of the victim going to his identification. He contends that the statement was not voluntary and contained
hearsay. However, the statement was not introduced as evidence, as Kelley had pleaded guilty.
Consequently, there could be no deficient performance by counsdl.

112. Kdley additiondly contends that his counse was ineffective for failing to be present when blood
and salivawere collected for apaternity test. Kdley citesnolegd authority suggesting counsel had grounds
to prevent the test fromtaking place. Moreover, Kelley admits his counsal secured an agreed court order
Setting forth what testing would be dlowed. Keley additiondly contends that his counsd was ineffective
for falingto object to expert testimony concerning the paternity testing results, and to discover documents
going to the vdidity of the testing. Kdley entered a knowing and voluntary guilty plea, and no expert
testimony was introduced againg him. There can be no showing of deficient performance. Additiondly,
Kédley contends his counsdl’ s performance was deficient when counsd falled to investigate a possible
conflict of interest because the son of Sheriff of Y dobusha County was employed by the private company,
Rdiagene, Inc., that performed the paternity test. Kdley admits that Reliagene is commonly used
throughout Miss ssippi for paternity testing, but falsto state any specifics of how this rdaionship might have
impacted uponhimindividudly. Thereisno showing of deficient performance concerning any of the above
discussed issues, and the circuit court did not err in summarily dismissng them.

113.  Keley additionaly contends that his counsd was ineffective for falingto interview the victim and

uncover her previous statement naminganother malewithwhomshe had sexud intercourse, and dating thet



Kelley had not engaged in penetrationwithher. Even assuming such statement existed, thereisno showing
of deficient performance, because counsd explicitly stated when the pleawas entered that he had engaged
in discovery and reviewed the paternity testing, and it was his professond judgment that the State could
get the case to a jury. Counsd’s performance was wdl within the Srrickland standard. Thisissue is
without merit, and the circuit court did not err in summarily dismissng it.

114. Kdleyadditiondly contendsthat his counsd was ineffective for falingto secure a better plea. This
assartionisplainly contradicted by Kelley's own statements that he was aware the maximum penaty was
thirty yearsimprisonment, and in his pleadings he admitshe discussed whether the offer was preferable than
proceeding to trid with “an insanity defense.” Thereis no showing of deficient performance. Thisissue
iswithout merit, and the circuit court did not err in summarily dismissingit.

115. Kdleyadditiondly contendsthat his counsel wasineffectivefor falingto secureamenta evauation.
Again this assertion is contradicted by Keley's own pleadings, inwhichhe states he instructed counsel to
discussthe possibility of aplea prior to securing amenta eva uation, and he instructed counsel to abandon
that theory and accept the State’' s plea offer. Moreover, the record contains records of previous mental
examinations, and in the plea colloquy, Kdley afirmativdy stated that he had no menta impairment
preventing him from understanding the nature of the proceedings and what he forfeited inentering hisplea.
There is no showing of deficient performance. Thisissueiswithout merit, and the dircuit court did not err
in summarily dismissng it.

116. Kdleyadditiondly contendsthat his counsel was ineffective for “ atempting to place onKdleythe
burden of proving insanity.” Keley admitsin his pleadings that he ingtructed his counsd to abandon the

insanity issue. It appears that Kelley misunderstands the law applicable to his case. A defendant is



presumed sane and therefore has the burden of producing a reasonable doubt asto his sanity a thetime
of the crime. Whitev. State, 542 So.2d 250, 252 (Miss.1989). Kelley may believe that the copies of
records of previous menta examinations that he and his counsdl had in their possesson met this threshold
burden. That may be, but Keley fredy and knowingly choseto abandon thisdefense. Thereisno showing
of defident performance. This issue is without merit, and the circuit court did not err in summarily
dismissing it.

117. Keley additionaly contends that his counsdl was ineffective for faling to advise him to accept or
decline the State spleaoffer. Kdley admitsthat counse informed him of the plea offer and ingtructed him
to decide whether to accept or to indruct counse to request amentd examinaion. The decision to accept
or decline aplea offer isfor the defendant to make. Bolton v. Sate, 831 So. 2d 1184 (117) (Miss. Ct.
App.2002). Thereisno showing of deficient performance. Thisissueiswithout merit, and thecircuit court
did not er in summarily dismissng it.

118. Ladly, Kedley contendsthat his counse was ingffective because the son of the Sheriff of Y aobusha
County worked in counsd’s office. A petitioner must plead with specificity how an asserted conflict of
interest caused his counsd’s decision to fdl below the threshold of presumed competence. Tolliver v.
State, 802 So. 2d 125 (111) (Miss. Ct. App. 2001). Thereisno showing of deficient performance. This
issue is without merit, and the circuit court did not err in summarily dismissng it.

119. THEJUDGMENT OF THE CIRCUIT COURT OF YALOBUSHA COUNTY DENYING
POST-CONVICTION RELIEF 1S AFFIRMED. ALL COSTS ARE ASSESSED TO

YALOBUSHA COUNTY.

KING, C.J,, LEE, PJ., IRVING, MYERS, CHANDLER, GRIFFIS, BARNES AND
ISHEE, JJ., CONCUR.



