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MYERS, J., FOR THE COURT:
1. An indictment was returned againgt Eddie Jenkins by the Copiah County, Mississppi Grand Jury
duringthe July 2003 term, charging hmwiththe offense of aggravated assault pursuant to Missssppi Code
Annotated § 97-3-7 (Rev. 2000). Jenkinswas tried in the Copiah County Circuit Court, found guilty of

the crime charged, and sentenced to aterm of fifteen years imprisonment, with nine years suspended, six



yearsto serve, and three years post-release supervison. Aggrieved by the findings and sentenceimposed
by thetria court, Jenkins gppedls raisng the following three issues

|. WHETHER THE TRIAL COURT ERRED IN OVERRULING JENKINS SMOTION TO
QUASH THE INDICTMENT.

1. WHETHER THE TRIAL COURT ERRED BY GRANTING JURY INSTRUCTIONS &4,
D-10 AND D-13.

1. WHETHER THE TRIAL COURT ERRED BY FAILING TO GRANT JENKINS' S
PEREMPTORY INSTRUCTION AND/OR JUDGMENT NOTWITHSTANDING THE
VERDICT OR ALTERNATIVELY FOR A NEW TRIAL.

Finding no error, we affirm.

STATEMENT OF FACTS

12. On Friday, October 4, 2003, Jenkins was accompanied by Troy Ayers, and the two went to the
Oak Ridge Apartments, which is located immediately outsde Hazlehurst, Mississippi. Upon ariving,
Jenkins parked his vehicle in aparking lot adjacent to the gpartments and began sodidizing withthe crowd
that had gathered there.

13.  Atapproximately 10:30 that evening, Bernard Windom, aresident of Oak Ridge A partments, came
to the parking lot so that he could leave and go to work, but he was unable to do so because his car was
blocked by Jenkins svehicle. Windom recognized the car as belonging to Jenkins and asked him to move
the vehide so that he could go to work. Windom, believing that Jenkins would move his car as requested,
got into his vehicle and prepared to leave. Jenkins did not move his car; so, Windom again went to ask

Jenkins to move and afight ensued.



14. Thetwo men were separated momentarily and Jenkins retrieved a pistol from his car, returned to
Windom, and struck Windom over the head and in the face with the pistol. The two men were again
separated and Jenkins fired two shots in the air, which dispersed the crowd which had gathered.
5. At some point during the confrontation, MattreaWashingtoncame to Windom'’s aid, and Jenkins
threatened to strike her if she refused to move. Washington refused to move and was struck by Jenkins's
pistol as she was attempting to aid Windom.
6.  After firing the pistol, and upon word that the police were coming, Jenkins left the scene. Officer
Keth McElveen of the Copiah County Sheriff’s office arrived at the gpartments, where he noticed alarge
gathering of people. McElveen found Windom in an gpartment, lying behind the door with head injuries.
Windom was then taken to the emergency room for medical treatment, which required the use of staples
for hiswounds. Through his investigation, M cElveen devel oped Jenkins as the suspect and soon arrested
him a ahomein Crystd Springs, Mississppi.

LEGAL ANALYSIS

. WHETHERTHE TRIAL COURT ERRED IN OVERRULING JENKINS SMOTION TOQUASH
THE INDICTMENT.

STANDARD OF REVIEW
17. “The issue of whether an indictment isfatdly defectiveis an issue of law and deserves ardatively
broad standard of review by this Court.” Nguyen v. Sate, 761 So. 2d 873, 874 (113) (Miss. 2000) (citing
Peterson v. State, 671 So. 2d 647 (Miss. 1996)). We note that the Missssppi Supreme Court has
previoudy stated that the “ questionof whether anindictment isfataly defective isanissueof law.” Peterson
v. State, 671 So. 2d 647, 652 (Miss. 1996). “However, wherequestionsof law areraised, the applicable

gtandard of review is de novo.” Graves v. State, 822 So. 2d 1089, 1090 (14) (Miss. Ct. App. 2002)



(dting Pickett v. State, 751 So. 2d 1031, 1032 (18) (Miss. 1999); Brown v. State, 731 So. 2d 595, 598
(T6) (Miss. 1999)). Therefore, Jenkins claim will be reviewed de novo.
DISCUSSION

118. Jenkins contends that the trid court erred by failing to quashthe indictment, because the charge of
aggravated assault wasfatdly flawed for falling to recite an essential dement of aggravated assault. Jenkins
contends that the grand jury’ sfailure to find that Jenkins used the gun as ameans likely to produce death
or serious bodily injury, or that Jenkins had caused “serious’ bodily injury, condtitutes afatal defect in his
indictment. The indictment in question reed in pertinent part as follows:

Eddie Jenkins, late of county aforesaid, on or about the 4" day of October, 2002, in

COPIAH County, Missssppi, and within the jurisdiction of this court, did wilfully,

unlawfully, felonioudy and purposaly cause bodily injury to another, namely, one Bernard

Windom, a human being, with a deadly weapon, to-wit: a handgun, by then and there

griking the said Bernard Windom about the head and face, contrary to and inviolationof

Section 97-3-7 of the Mississippi Code of 1972, and againg the peace and dignity of the

State of Missssppi.
T9. At the trid level, Jenkins filed his motion to quash the indictment, arguing that the indictment was
fatdly flawed for itsfallure to recite an essential element of the crime of aggravated assault.  Specificaly,
Jenkins argues that the grand jury failed to find that he used the gun asameans likely to produce desth or
serious bodily injury, nor did the grand jury find that Jenkins caused “serious’ bodily injury. Priortotrid,
Jenkins's counsd filed a motion to quash the indictment on this theory. During argument of Jenkins's
moation, his counsd inquired as to under which subsection of Missssppi Code Annotated 8§ 97-3-7(2)
(Rev. 2000) Jenkins was charged. Thiscolloquy is asfollows:

MS. BUSH: At this point, Y our Honor, may | make a ore tenus motion to ask her which one of

the sections that she' stravedingunder. He' s only indicted under the generd statute, and | want to

know if she's going under (a) or (b).

MS. BUCKLEY (assgant didtrict attorney): The statute speaks for itsdf, Y our Honor.



110.

MS. BUSH: Wdll, | —
MS. BUCKLEY: The victim was assaulted with a deadly wegpon.

MS. BUSH: | believe if I'mnot —under Rushing, | believe that | am entitled to, you know, know
which section.

THE COURT: Shejust told you.
MS. BUSH: Isthat 2(b)?

MS. BUCKLEY: | don't havethe—I don't’ have the statute in front of me. If you can’t look at
the indictment and look at the statute, we' |l go upstairs and do that together —

MS. BUSH: Well, I've got it. Here'sthe satute, if you'll take alook &t it.
THE COURT: Counsd, the assgtant digtrict attorney just told youthat your dient produced bodily

injury withadeadly weapon. | don’t know if that’ s section (@) or section(b), but that’ sthe portion

MS. BUSH: Yes, gr.

MS. BUCKLEY: Theword “serioudy” is not contained in the indictment.
THE COURT: That's correct.

MS. BUSH: Thank you very much.

THE COURT: Yes, maamn. Anything else?

MS. BUCKLEY': Not from the State, Y our Honor. Thank you.

THE COURT: Okay.

Jenkins concedes that he was charged pursuant to Mississippi Code Annotated § 97-3-7(2)(b),

which gaesin pertinent part asfollows “(2) A personisguilty of aggravated assault if he. . . (b) attempts

to cause or purposdly or knowingly causes bodily injury to another with adeadly weapon or other means

likely to produce desth or serious bodily harm .. . .”



11. Having firmly established that Jenkins was charged under Mississippi Code Annotated § 97-3-
7(2)(b), wewill andyze each of Jenkins contentions separately. Jenkins first argument of error regarding
the indictment is the same argument asserted at trid, that the indictment under which he was charged was
fatdly defective for falure to incdlude the term “serious.” As stated above by our applicable standard of
review, this Court will review Jenkins clam under ardatively broad sandard of review.
712.  Both this Court and the Missssippi Supreme Court have held that when an individud is charged
pursuant to Missssippi Code Annotated 8§ 97-3-7(2)(b), the State need not prove the victim suffered
“sarious’ bodily injury. In Jackson v. State, 594 So. 2d 20, 24 (Miss. 1992), the Mississippi Supreme
Court stated:

It is not necessary under 8§ 97-3-7(2)(b) that the use of hands and fists condtitute the use

of a“deadly weapon;” rather, it isenough if ther use condtitutes a” means likely to produce

[either] deathor serious bodily harm.” Nor isit necessary under this section for the State

to prove the victim suffered “serious’ bodily injury. Mere “bodily injury” is sufficient so

long asit was caused with “other means likely to produce desth or serious bodily harm.”
113.  This Court, in rdiance on the Jackson decision, has stated “ Section 97-3-7(2)(b) requires a
showing of bodily injury by purposeful, knowing or reckless use of a deadly weapon. Therefore, no
‘serious’ injury isrequired.” Masonv. State, 867 So. 2d 1058, 1060 (16) (Miss. Ct. App. 2004) (citing
Jackson 594 So. 2d a 24)). Thus, Jenkins's“serious’ injury argument is meritless.
14. Jenkins next contends that there are two ways in which an individua may be charged under
Mississppi Code Annotated 8 97-3-7(2)(b). First, Jenkins argues it was unclear whether he was being
charged “with the gun as a deadly weapon which caused injury” or “where the gun was used in such a
manner as to likdy to produce death or serious bodily injury.” Jenkins then argues that the Mississippi

legidature intended to make two separate distinctions. 1n support of histheory, Jenkins citesthis Court to

Mississippi Municipal Liability Plan v. Jordan, whichstates“ [w]hatever the [L]egidature says inthetext



of the statuteiscons dered the best evidence of the legidaive intent.” Mississippi Municipal LiabilityPlan
v. Jordan, 863 So. 2d 934, 944 (124) (Miss. 2003) (quoting Pegram v. Bailey, 708 So. 2d 1307, 1314
(Miss. 1997)).

115.  Jenkins iscorrect in his argument that the text of a statute is the best evidence of the legidaive
intent. The datute in question is aundantly clear that there are two methods in which a person may be
found guilty of aggravated assault, hencethe use of subsections () and (b). First, under subsection (2)(a),
an individud may be found guilty of aggravated assault if he “attempts to cause serious bodily injury to
another, or causes suchinjury purposely, knowingly or recklesdy under circumstances manifeing extreme
indifferenceto the vdue of humanlif.]” The second manner in which the Missssppi legidature intended
one to be guilty of aggravated assault is pursuant to subsection (2)(b) whichstates one may be found guilty
of aggravated assault if he “attempts to cause or purposely or knowingly causes bodily injury to another
with a deadly weapon or other means likdy to produce death or serious bodily harm([.]” It is clear that the
legidative intent was that one may be found guiltyof aggravated assault by ether of the two aforementioned
methods, and Missssippi’s casdaw has long upheld this notion. As stated in the Mason opinion,
“Missssppi Code Annotated Section 97-3-7(2) delineates two separate crimes of aggravated assault.”
Mason, 867 So. 2d at 1059 (16) (emphasis added). Therefore, Jenkinsisincorrect in arguing that there
are two separate distinctions within 8 97-3-7(2)(b) itself. It isclear from the indictment that Jenkins was
charged with having violated § 97-3-7(2)(b).

116. Last, we will address Jenkins argument that the indictment was faulty, as the grand jury did not
charge that Jenkins used the gun as a means likdy to produce death or serious bodily injury. Thiswasa
question of fact, and it iswel established inMissi ssippi that such determinations are to be made by the jury

in its role as fact finder. Griffin v. State, 540 So. 2d 17, 19 (Miss. 1989). More specificdly, the



Missssppi Supreme Court hed that ajury may find a pistol to be a deadly weaponwhichcan cause bodily
injury to another, whether it is used as a bludgeoning ingrument or whether it is used for its designed
purpose. Griffin, 540 So. 2d at 19. It iswithin the province of the jury to determine whether or not such
use makesthe pistol a deadly weaponwithin the meaning of Missssppi Code Annotated 8 97-3-7(2)(b).
Wallsv. State 759 So. 2d 483, 487 (11) (Miss. Ct. App. 2000). At trid the jury did in fact find that
Jenkins used the pistol in such amanner. Therefore, this argument is without merit.

II. WHETHER THE TRIAL COURT ERRED BY GRANTING JURY INSTRUCTIONS S4, D-10
AND D-13.

STANDARD OF REVIEW
f17.  Jdury ingtructions are to be read together as a whole, with no one ingruction to be read alone or
takenout of context. A defendant is entitled to have jury ingtructions given which present histheory of the
case; however, the trid judge may dso properly refuse the ingructions if he finds them to incorrectly state
the law, repeat a theory fairly covered in another indruction, or to be without proper foundation in the
evidence of the case. Sack v. State, 860 So. 2d 687, 697 (124) (Miss. 2003) (ating Humphrey v. State,

759 So. 2d 368, 380 (1133) (Miss. 2000) (overruled on other grounds).

DISCUSSION

M18. Jenkins next contendsthat jury ingructions 4, 5, and 6 weregivento thejury inerror. Jenkinsfirst
argues that jury indruction 4, State's ingtruction S-2, was in error because the ingruction reflected the
elements of the crime aslisted inthe indictment returned by the grand jury. Jenkins argument regarding the
dleged error in this ingtruction mirrors the argument of error addressed in Issue |. Having found the

indictment suffidently tracks Missssippi Code Annotated 8§ 97-3-7(2)(b), the instruction properly listed



the dements of the crime the jury must find in order to find Jenkins guilty. Therefore, the trial court’s

granting of such an ingruction was not in error.

119.  Jenkins next contendsthat jury ingructions 5, defense ingtructionD-10, and 6, defenseingtruction
D-13, werein error. Jury ingructions 5 and 6 were filed by Jenkins's counsd at the trid court’s urging
because of the lack of an ingruction by either the State or defense defining a deadly weapon. Jenkins's
trid counsd offered the requested indructions to the court but stated on the record that she wished to

preserve the issue for possible gpped.

120. Jenkinsargues that these ingtructions were giveninerror inthat the indructions added an essential
eement to the indictment. Jenkins argues that by granting these ingtructions, the trid court added the

element of “serious’ bodily harm. The ingructionsin question reaed as follows.

Jury ingruction no. 5

The Court ingtructs the jury that a gun used as ablunt insrument to hit someone
is not inherently a deadly wegpon. Rether it isfor you the Jury to decide if agun used as
ablunt instrument to hit someone was used as a deadly wespon.

Jury ingruction no. 6

A deadly weapon may be defined as any object, article or means which, when
used as aweapon under the existing circumstancesiis reasonably capable of producing or
likely to produce serious bodily harm to a human being upon whom the object, article or
meansis used.

121. Itisapparent from Jenkins's brief that Jenkins is confused by the wording of Missssppi Code
Annotated 8 97-3-7. Asdiscussedinlssuel, there aretwo mannersinwhich aperson may befound guilty
of aggravated assault. Firdt, one who attempts to cause serious bodily injury to another or who causes
serious bodily injury purposdy, knowingly, or recklesdy under circumstances manifesing extreme

9



indifference to the value of human life, can be found guilty of aggravated assault in accordance with
Missssippi Code Annotated § 97-3-7(2)(a). Stated another way, one who actudly causes or attempts
to cause serious bodily injury to another under avariety of circumstances may be charged with aggravated
assault. The key digtinction to this form of aggravated assault is the serious bodily injury requirement.
Secondly, one who attempts to cause or purposdy or knowingly causes bodily injury to another with a
deadly weapon or other means likdy to produce degth or serious bodily harm, may be found guilty of
aggravated assault under Missssppi Code Annotated § 97-3-7(2)(b). Stated another way, one who
actudly causesor attempts to cause bodily injury to another with a deadly weapon may be charged with
aggravated assault pursuant to subsection(2)(b). Thekey distinction between the two subsectionsiis theat
pursuant to subsection (a), one must cause serious bodily injury, while under subsection (b), one mugt
carry out the assault with a deadly weapon or other means likely to cause serious bodily injury or death.
Serious bodily injury or deeth, need not be the end result in order to be successfully charged with
aggravated assault pursuant to subsection(b). All that isrequired under subsection(b) isthat the offending
actions must have been likely to causesucharesult. Jenkinsarguesthat because the definition of adeadly
wegpon, as outlined by jury ingtruction 6, mentions the word “ serious bodily harm” that the provisions of
Mississippi Code Annotated § 97-3-7(2)(a) are automatically incorporated.

722. When reviewing Missssppi Code Annotated § 97-3-7(2)(b) in conjunction with jury instruction
6, it becomes readily gpparent that the language “ serious bodily harm” as stated in Jury Indruction 6 isin
referenceto the weapon’ s cgpability. The language of jury ingruction 6 has nothing to do with subsection
(2)(a), nor doesit have anything to do withthe harmactualy caused by the defendant. Thelanguage soldly
addresses the capabilities of the wegpon in issue and those capabiilities the jury mugt find the weapon to

possessin order to deem the weapon a“ deadly weapon.”

10



9123.  Juryindructions 5 and 6 clearly state the law applicable to Jenkins' s case and adequatdly ingtruct
the jury ontheseissues. Theingtructions addresswhat dementsthe jury must have found in order to make
the determination that the pistol, as used, met the requirements of the definition of a “deadly weapon.”
Having found that the jury indructions inissue were proper statements of the law and adequately instructed

the jury asto the findings necessary for averdict of guilty, thisissueiswithout merit.

1. WHETHER THE TRIAL COURT ERRED BY FAILING TO GRANT JENKINSS
PEREMPTORY INSTRUCTION AND/OR JUDGMENT NOTWITHSTANDING THE VERDICT
ORALTERNATIVELY FOR A NEW TRIAL.

STANDARD OF REVIEW

924. Denidsof mations for directed verdict, judgment notwithstanding the verdict, and arequest for a
peremptory ingtruction are each reviewed under the same standard of review. Nunnally v. R.J. Reynolds
Tobacco Co., 869 So. 2d 373, 378-79 (110) (Miss. 2004) (citing Shelton v. Sate, 853 So. 2d 1171,
1186 (1148) (Miss. 2003)). ThisCourt will congder the evidenceinthelight most favorableto theappellee.
In doing 0, this Court must give that party the benefit of al favorable inferences that may be reasonably
drawn from the evidence. If the facts as consdered point so overwhelmingly in favor of the appellant, so
that reasonable jurors could not have arrived at a contrary verdict, we arerequired to reverse and render.
Onthe other hand, if thereis substantia evidencein support of the verdict, that is, evidence of suchqudity
and weght that reasonable and fair-minded jurorsinthe exercise of impartia judgment might have reached

different conclusons, we must affirm. Nunnally, 869 So. 2d at 379 (10).

925. A motion for anew trid goesto the weight of the evidence. In determining whether ajury verdict
isagang the overwhelming weight of the evidence, we will reverse only when convinced that the drcuit

court hasabused itsdiscretioninfalingto grant anew tria. Walker v. State, 881 So. 2d 820, 831 (132)

11



(Miss. 2004) (citing Hubbard v. State, 819 So. 2d 1192, 1196 (11) (Miss. 2001); Grant v. State, 762

So. 2d 800, 804 (8) (Miss. Ct. App. 2000)).
DISCUSSION

126. Jenkins's last assgnment of error is that the trial court erred by failing to grant his peremptory
indruction and judgment notwithstanding the verdict or dternatively for anew trid. Jenkins contends that
reasonable and fair-minded jurors could not have found him guilty of the crime charged, as the withesses
conveyed opposing testimony regarding the force of the blows Windom suffered and the manner inwhich
Jenkins used the pistal.  Jenkins contends that hisuse of the pistal did not condtitute the use or attempted
use of deadly force and that the manner in which Windom was struck was not ameans likely to produce
degth or serious bodily injury.

927. Upon review of the record, a series of competing testimony is evident. The State offered the
testimony of Officer Keith McElveen, Lori Windom, Bernard Windom, Mattrea Washington, Crystal
Jones, and Candis Jones. Jenkins offered the testimony of Troy Ayers and Dr. James Henderson.
McElveen's testimony was that upon arrival at the scene, he found Windom lying behind an gpartment
door, bleeding badly fromhis head and unable to make a satement at that time. Lori Windom, thevictim’s
Sder, tedtified that she saw aweaponin Jenkins shand and that she saw Windom'shead injuries. Bernard
Windom testified that Jenkins struck himwith apistol three times, as well as sriking Mattrea Washington
with the pistol once. Mattrea Washington testified that she saw a silver object in Jenkins's hand and
presumed it was agun. Further, she tedtified that she was struck in the face with this object during her

attempt to hdp Windom. Crysta Jonestedtified that she saw Jenkinswith agun and that she saw Jenkins

12



strike Windomwithagun. Lastly, Candis Jones stated that she saw Jenkinswith agun, saw Jenkins strike

Windom with the gun, and saw Jenkins strike Washington with the gun.

928.  To counter the testimony presented by the State’ s witnesses, Jenkins presented the testimony of
Troy Ayersand Dr. JamesHenderson. Ayerstedtified that Jenkins did not useagun during thedtercation,
and that he had no knowledge of Windom’shead injuries. Dr. Henderson tetified that Windon' sinjuries

were not serious and that the injurieswere not congstent with other “ pistol whippings’ hehad encountered.

129. The trid court denied both the peremptory ingruction and Jenkins's motion for judgment
notwithstanding the verdict. Both actions attack the legd sufficiency of the evidence. McClain v. Sate,
625 So. 2d 774, 778 (Miss. 1993). Asthe record supportsthe finding that there was sufficient evidence
againgt Jenkins for the offense of aggravated assault, the trid court’s denias of such motions were not in

error.

130. During trid, the parties Stipulated that Windom suffered injuries and that the injuries were not of
aserious nature. Having found that an injury was suffered, in issue was whether or not Jenkinsinflicted
these injuries through the use of a deadly weapon. As the record indicates, the State presented the
testimony of five witnesses who were present when the fight took place and each tedtified that they saw
Jenkins with a gun and that he struck Windom in the head with the gun.  Jenkins presented one witness,
who was present at the time of the fight, and stated that Jenkins did not use agun. Jenkins aso presented
the evidence of an expert who stated that Windom'’ s injuries were not consstent with injuries one would

receive from being “pistol whipped.”

13



131.  Jenkinsarguesthat thetrid court erred by falling to grant his motion for judgment notwithstanding
the verdict or, in the dterndive, for a new tria due to the State’s failure to prove a prima facie case.
Jenkins argues that the State failed to prove that the gun was used in a manner or by such meanslikely to
produce deathor serious bodily injury. As stated inlssue [, whether the pistol was used insuchamanner
to meet the requirements of a“deadly weapon,” was an issue for the jury’s determination. The jury was
required to base this determination on the testimony of the witnesses presented at trid. “It isthe duty of
the jury to consider dl of the evidence, including matters presented that tend to impeach a witness's
credibility, and then to decide what waght and worth to give to any particular witness's testimony.”
Windham v. State, 800 So. 2d 1257, 1263 (118) (Miss. Ct. App. 2001) (citing Quay v. Archie L.
Crawford and Shippers Exp., Inc., 788 So. 2d 76, 83 (130) (Miss. Ct. App. 2001)). Based upon the
record, it cannot be stated that the jury’ s determination that Jenkins did indeed use the pigtal in a manner
conggtent with the definition of a deadly wegpon is againgt the overwhelming weight of the evidence. As
such, we cannot state that the trial court abused itsdiscretionby falingto grant anew trid. Therefore, this
issue is without merit.

132. THE JUDGMENT OF THE CIRCUIT COURT OF COPIAH COUNTY OF
CONVICTION OF AGGRAVATED ASSAULT AND SENTENCE OF FIFTEEN YEARSIN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS TO SERVE
THE FIRST SIX YEARSWITH NINE YEARS SUSPENDED AND THREE YEARS POST-

RELEASE SUPERVISION ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED
TO COPIAH COUNTY.

KING, C.J., BRIDGES AND LEE, P.JJ., CHANDLER, GRIFFIS, BARNES AND
ISHEE, JJ., CONCUR. IRVING, J.,, CONCURSIN RESULT ONLY.

14



