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MYERS, J., FOR THE COURT:

1. On January 23, 2003, Michad McDougle filed a “Mation to Clarify” in the Circuit Court of

Neshoba County. Thecircuit court treated thismotion asamotion for post-conviction rdlief, and on March

13, 2003, the drcuit court denied McDougle smotion astime-barred. Aggrieved by the judgment of the

circuit court, McDougle now appedls, raising the following two issues:

. WHETHER THE COURT ERRED IN CONFUSING THE PREVIOUS SENTENCE OF
DEFENDANT WITH THAT OF HIS CO-DEFENDANT?



1. WHETHER THE COURT EXCESSIVELY SENTENCED THE DEFENDANT BASED ON THE
PREVIOUS SENTENCE OF HIS CO-DEFENDANT?

12. Finding no reversible error, we affirm the judgment of the circuit court.
FACTS
113. OnMarch18, 1996, McDougle was convicted of the sde of cocaine and was sentenced to serve
a term of thirty-five years in the custody of the Missssppi Department of Corrections. He was also
ordered to pay a $10,000 fine. His sentence for this 1996 conviction was an enhanced sentence based
in part upon a prior drug conviction of McDougle's from September of 1979. On July 12, 1999,
McDougle filed amotion for post-convictionrdief, but he subsequently filed withthe Mississippi Supreme
Court amotion to dismiss post-conviction rdlief application without prejudice. The Supreme Court, on
October 5, 2000, granted the motion, dismissing without prejudice McDougl€ smotionfor post-conviction
reief. Thus, the “Mation to Clarify,” filed on January 23, 2003, was not dismissed by the circuit court
under the successive writ bar, due to the supreme court’ s dismissal of McDougl€ sorigind motionfor post-
conviction relief without prejudice.
LEGAL ANALYSS

4. At the outset, we note that both of the issues McDougle raises hearken back to his 1996
conviction, and the issues, as stated, do not specificaly address the circuit court’ s judgment dismissing his
“Moation to Clarify” as time-barred. We aso note that, given the fact that McDougle was convicted on
March18, 1996, his motionwould clearly be time-barred under Mississppi Code Annotated §99-39-5(2)
(Rev. 2000), since it was filed well in excessof three years after the judgment of conviction. Thus, on that
basis, we could affirm the judgment of the circuit court, snce McDougl€ s motion, construed asamotion

for pogt-conviction rdlief, was filed well in excess of three years after the judgment of conviction.



5. Notwithstanding the fact that McDougle’ smotionis clearly time-barred, we will briefly discussthe
issues on the merits, because we find that they would plainly lack merit, even had they been presented in
atimey filed motion for pogt-conviction relief.

I. WHETHER THE COURT ERRED IN CONFUSING THE PREVIOUS SENTENCE OF
DEFENDANT WITH THAT OF HIS CO-DEFENDANT?

16.  McDougle arguesthat the judge presiding over his 1996 convictionconfused M cDougl€ s sentence
for his 1979 convictionwiththat of Mitchell Moncrief, a co-defendant in the 1979 conviction. The State
argues that, whether the judge was mistaken or not, McDougle was properly givenan enhanced sentence.
The State argues that this is so because the enhanced sentence McDougle received was not dependent
upon the length or severity of a prior sentence, but rather on the fact of a prior drug conviction.
STANDARD OF REVIEW
17. In congdering chalenges to the denid of a motion for post-conviction relief, we will review the
record to determine if the trid court’ sdecisonwasclearly erroneous. Smith v. State, 806 So. 2d 1148,
1150 (113) (Miss. Ct. App. 2002). If wefind no clear error, we will affirm the tria court’sdecision. Id.
DISCUSSION

118. Before discussng thisissue, we mugt firg deal with McDougl€ s contention that his “Meotion to
Clarify” was not inthe nature of amotionfor post-convictionrdief. Mississppi Code Annotated § 99-39-

9 (Rev. 2000) setsforththe forma requirements of amationfor post-convictionrdief. That section reads:

(1) A mationunder this chapter shal name the state of Missssippi as respondent and shdll
contain al of the following:

(8 The identity of the proceedings in which the prisoner was convicted.

(b) The date of the entry of the judgment of conviction and sentence of which complaint
is made.

(c) A concise statement of the claims or grounds upon which the motion is based.



(d) A separate statement of the specific facts which are within the personal
knowledge of the prisoner and which shal be sworn to by the prisoner.

(e) A specific stlatement of the facts which are not within the prisoner's personal
knowledge. The motion shdl state how or by whom said facts will be proven.
Affidavitsof the witnesseswho will testify and copies of documentsor recordsthat
will be offered shdl beattached to the mation. The affidavits of other persons and
the copiesof documents and records may be excused uponashowing, whichshdl
be specificaly detailed inthe motion, of good cause why they cannot be obtained.
This showing shall state what the prisoner has done to attempt to obtain the
affidavits, records and documents, the production of which he requests the court
to excuse.

(f) The identity of any previous proceedingsin federd or state courts that the
prisoner may have taken to secure relief from his conviction and sentence.

(2) A mation shdl be limited to the assertionof aclam for relief againgt one (1) judgment
only. If a prisoner desires to attack the validity of other judgments under which he is in
custody, he shall do so by separate motions.

(3) The mation shdl be verified by the oath of the prisoner.

(4) If the motionreceived by the clerk does not substantialy comply with the requirements
of this section, it shal be returned to the prisoner if ajudge of the court so directs, together
with a satement of the reasonfor itsreturn. The clerk shdl retain a copy of the motion so
returned.

(5) The prisoner shdl deliver or serve a copy of the motion, together with anotice of itsfiling, on
the state. Thefiling of the motion shdl not require an answer or other motion unless so ordered by
the court under section 99-39-11(3).

Miss. Code Ann. § 99-39-9.

9.  Thefirg thing we note is that subsection (4) of § 99-39-9 declares that substantial complianceis
aufficient to meet the requirements for a motion for post-conviction relief, and the other subsections of §
99-39-9 outline those requirements with which apost-convictionrdief motion must substantialy comply.
Having reviewed McDougle s “Moation to Clarify,” we find that the motion was in the nature of a motion

for pogt-conviction reief, even though the motion was entitled “Mation to Clarify.”

9110. McDougle's“Moation to Clarify” contained dl of the following: the State of Mississippi named as

arespondent, the identity of the proceedings in which the prisoner was convicted, the date of the entry of
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the judgment of conviction and sentence of whichcomplaint is made, a concise statement of the clams or
grounds uponwhichthe motionis based, and various exhibits attached as support for the damsmade. In
addition the mation, only chalenged one judgment, was verified by the oath of McDougle, and the clerk
did not return the motion to McDougle asfaling to substantialy comply with the provisions of § 99-39-9.
Inlight of this, wefind that McDougle s motion did subgtantidly comply withthe requirementsof § 99-39-
9; therefore, we cannot say that the circuit court committed clear error intresting McDougle s“Motionto

Clarify” asamotion for post-conviction relief.

f11. Havingfound no clear error based uponthe substantia compliance of McDougle smotionwith the
requirements of 8 99-39-9, we pauseto note that very frequently we see casesinwhichaninmate seeking
post-conviction collaterd relief will not denominate or style his or her motion or other paper explicitly as
a “motion for post-conviction relief.” Y et, where the relief sought is in the nature of post-conviction
collaterd rdief, in such casesthe trid court treats the motion as a motion for post-conviction rdief, and
rules upon it accordingly. See Ryalsv. Sate, 881 So. 2d 933, 934 (13) (Miss. Ct. App. 2004) (inmate
filed motionto “ vacate and set aside guilty plea,” which was treated by the tria court asamotionfor post-
convictionrdief); Williams v. State, 872 So. 2d 711, 712 (1) (Miss. Ct. App. 2004) (tria court treated
apetitionfor writ of error coram nobis as a motion for post-conviction rdief); Stonev. State, 872 So. 2d
87,88(17) (Miss. Ct. App. 2004) (a“petitionfor productionof records’ wastreated as amationfor post-
conviction rdief). These are just afew cases which are representative of the very many cases in which
various different kinds of documentsfiled by aninmate have beentreated by the trid court as amotion for

post-conviction relief.

712. Inthecaseof Moorev. State, 859 So. 2d 1018 (Miss. Ct. App. 2003), we addressed thisissue

goecificdly. In Moore, a former inmate filed a complaint for declaratory judgment regarding a prior
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conviction for which he had served time. Id. at 1018 (Y11-2). Thetrial court treated the complaint asa
motionfor post-convictionreief and dismissed it as time-barred under Mississippi Code Annotated § 99-
39-5 (Rev. 2000), a subsection of the Uniform Post-Conviction Collatera Relief Act. Moore, 859 So.
2d at 1018-19 (111-7). The former inmate in that case argued on appedl that the trial court erred in
treating his complaint as a motion for post-conviction rdlief. 1d. at 1019 (18). In affirming the judgment
of thetrid court, we hdd, “The Missssippi Uniform Post Conviction Collatera Relief Act providesthe
exclusive and uniform procedure for the collaterd review of convictions and sentencesin thisstate”  Id.

at 1019 (1110) (citing Walker v. State, 555 So. 2d 738, 741 (Miss. 1990)).

113. Thus, under the Moore holding, it appearsthat collateral, as opposed to direct, chdlengesto a
convictionand/or sentencefdl withinthe parameters of the UniformPost-Conviction Collateral Relief Act.
McDougl€ s motion to darify in this case, since it collaeraly attacks his sentence as excessive and/or
erroneous due to the tria judge' s mistake, fals under the Uniform Post-Conviction Collaterd Relief Act.
Thisfact, in addition to what we noted above regarding the substantial compliance of McDougl€ s motion
withthe formd requirements of 8 99-39-9, further support the finding that McDougl€ s “motion to darify”
wasinthe nature of amotion for post-conviction relief. Therefore, it was not clear error for the tria court

to treat McDougle' s“Motion to Clarify” asamotion for post-conviction relief.

114. Wedo note, however, that McDougle' scomplaintsabout aleged inaccuraciesinhisNCI C record
are not properly addressed in this case in amotion for post-conviction relief. Such complaints ded with
adminigrative mattersthat must first be addressed to the Adminigrative Review Program of the Mississppi
Department of Corrections. Miss. Code Ann. 8 47-5-803(2) (Rev. 2004); Hurns v. Mississippi Dept.
of Corrections, 878 So. 2d 223, 226 (19) (Miss. Ct. App. 2004). Clamsof that kind may not be raised
for thefirg time on goped or in amoation for pogt-conviction rdief. 1d; McBride v. Sparkman, 860 So.
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2d 1237, 1240-41 (110) (Miss. Ct. App. 2003). Thus, we find that McDougl€e' s chalenges to aleged

inaccuracies in hisrecord are proceduraly barred.

115. Havingfound no clear error inthe dircuit court’ s conclusionthat McDougle smotion was properly
treated as a motion for post-conviction rdief, and having dedt with McDougle's dams of aleged
inaccuracies in his record, we now turn to discuss briefly the merits of the first issue. As noted above,
McDougle argues that the circuit court erred in confusing the sentences of McDougle and Moncrief from

the 1979 conviction.

116.  Our review of therecord revedsthat the trid court did, indeed, erroneoudy éttribute Moncrief’s
sentence to McDougle in making a decison in the sentencing of the 1996 conviction. However, we find
this error to have been harmless. This is so for two reasons.  Firg, the State correctly argues that the
enhancement of McDougl€ s 1996 sentence was not dependent upon the length or severity of the 1979
sentence. Rather, the enhancement of McDougl€ s 1996 sentence was possible due to the mere fact that
McDougle had a prior conviction, however giff or light the sentence for that prior conviction may have
been. Miss. Code Ann. 8 41-29-147 (Rev. 2001). Second, evenif the length or severity of the sentence
mattered, Moncrief’s 1979 sentence was of lesser duration than McDougl€' s 1979 sentence. Moncrief
was sentenced to serve three years and to pay afine, while McDougle was sentenced to serve four years.

Thus, McDougle can hardly maintain that the error harmed him, since the error resulted in the court

thinking that McDougle had received alesser sentence than he actudly had for his prior conviction.

717. Therefore, while we reterate that McDougle's motion is clearly time-barred under Mississppi
Code Annotated § 99-39-5, we nonetheless point out that his first issue would lack merit in any event,

because the circuit court’s error, if any, was harmless.



1. WHETHER THE COURT EXCESSIVELY SENTENCED THE DEFENDANT BASED ON THE
PREVIOUS SENTENCE OF HIS CO-DEFENDANT?

118. McDougle argues that, based upon the circuit court’s error in confusing Moncrief’ s sentence for
the 1979 conviction with McDougl€'s, he received an excessive sentencethat should be overturned. The
State argues that McDougl€e's sentence could not have been excessive, because the tria judge imposed
a lesser sentence than the maximum that could have been imposed under Mississippi Code Annotated 8§
41-29-139(b)(1) (Rev. 2001) and § 41-29-147 (Rev. 2001).

STANDARD OF REVIEW
119.  Since this issue arises in the context of McDougl€' s chdlenge to the dismissd of his motion for
post-conviction relief, our standard of review isthe same as that employed in our discussion of issue one
above. Thus, in consdering thisissue, we will review the record for clear error. Smith, 806 So. 2d at
1150 (13).

DISCUSSION

920. Thisissue need not detain us long, because we find the State’ sargument to be correct. Normaly,
the questionwe ask insentencing mattersis whether the sentenceimposed fals within the range of available
sentencesinthe particular statute at issue. Washv. State, 880 So. 2d 1054, 1057 (112) (Miss. Ct. App.
2004). If the sentence fdls within the applicable gatutory range, then we will affirm the judgment. 1d.
7121. Applying that question to the case sub judice, we note from the record that McDougle was
sentenced to serve thirty-five years in the custody of the Mississippi Department of Corrections. Wea so
note that the two statutes relevant to McDougl€e' s sentencing, Mississippi Code Annotated § 41-29-139
(b)(1) and Missssppi Code Annotated 8 41-29-147, provide for amaximum sentence of upto Sxtyyears.

Thisis because § 41-29-139(b)(1) provides a maximum sentence of thirty yearsfor aconviction under



that section and § 41-29-147 provides that a second or subsequent offense may result in a sentence of
twice the term otherwise authorized. Based upon this, it becomesclear that the sentence imposed by the
trid court fel within the satutory range of avallable sentences. McDougle was sentenced to serve thirty-
five years, and the gpplicable atutes provide for a maximum sentence of up to sixty years. Therefore,
McDougl€ s sentence was well within the gpplicable statutory range, and, because of that, we cannot say
that McDougl€ s sentence was excessive.

122.  In concluson, we reiterate that we can find no clear error in the dreuit court's denial of
McDougl€ s motion for post-conviction relief. The motion wasfiled wel beyond the three year limitation
period prescribed by Mississppi Code Annotated 8 99-39-5. Nevertheless, having proceeded to discuss
the merits of the issues McDougle raises, we find that the issueshe raiseswould have been without merit,
even had his motion been timely.

123. THE JUDGMENT OF THE CIRCUIT COURT OF NESHOBA COUNTY DENYING
THE MOTION FOR POST-CONVICTION RELIEF ISAFFIRMED. ALL COSTSOF THIS

APPEAL ARE ASSESSED TO NESHOBA COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ., IRVING, CHANDLER, GRIFFIS,BARNES
AND ISHEE, JJ., CONCUR.



