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KING, C.J., FOR THE COURT:

1. Christopher Jerome Davis was convicted inthe Circuit Court of Jackson County of capital murder.

He was sentenced to life imprisonment without the possibility of parole in the custody of the Mississippi

Department of Corrections. Aggrieved by his conviction and sentence, Davis has gppeded and raised the

following issues which we quote verbatim:



|. Thetrid court erred by congtructively amending the indictment in an improper and substantive manner
in violation of appelant's Fifth Amendment rights by ingructing the jury that it must convict the gppellant
of capita murder if it found that he acted without any premeditated design.

[1. In the dternative, the indictment failed to adequately inform the gppellant of the nature of the charges
agang himin violaion of his Ffth and Sixth Amendment rights.

[1l. Thetrid court erred in failing to conduct a sentencing hearing to determine whether the defendant
would be sentenced to life with the possibility of parole or life without the possibility of parole, in violation
of Mississippi Code §97-3-21.

IVV. The court ered infailing to limit its indructions to the jury to require a finding of deliberate design,
madliceaforethought or premeditationinviolation of appellant's Fifth Amendment right by indructing the jury
that it must convict the appellant of capital murder if it found that he acted without any premeditated design.

V. The Missssippi capitd murder satute is uncongtitutional as written or as gpplied for dlowing a
conviction based upon depraved heart rather than a specific intent to kill.

VI. The evidence was insufficient to support the defendant's conviction for capital murder because there
was no evidence of deliberate design, i.e., specific intent, to kill Officer Bruce Evans.

VII. The evidence wasinsufficient to support the defendant's conviction for capital murder because there
was no evidence that (1) the defendant saw Officer Evans at the scene or (2) that the defendant could
identify Officer Evans as a police officer in the seconds before the callision.

VIII. The defendant's Fifthand Sixth Amendment rights againgt sdlf-incrimination and to trid by impartia
jury were violated by the prosecutor's improper comments during closng arguments.

IX. The prosecutor'sdosngwas acomment on Davis failure to testify and violated the defendant's Fifth
Amendment privilege.

X. Thetrid court erred in refusing the defendant's jury charge on circumstantial evidence astherewas no
direct evidence of intent to kill or knowledge that the defendant knew that the victim was a police officer.

X1. The court erred in falling to sequester the jury during the appellant's trid for capital murder in
contravention of appelant's Sixth Amendment rights and state law.

FACTS
12. On Jduly 18, 2000, George County Officers Richard Solomon and Casey Mitchell were traveling

north in a forty-five mile per hour zone onEvanstonRoad in their marked patrol car. A blue Ford truck,



drivenby anindividud later identified as Davis, passed the officersgoinginthe oppositedirectionat ahigh
rate of speed. Officer Mitchdl advised Officer Solomon to follow the vehicle.
113. The vehide turned onto adirt road and into a private driveway. The officers passed the driveway
where Davis was located, then discovered the vehicle, so they turned around, turned on the "blue lights,"
and came back to the driveway.
14. When the officers pulled into the driveway, Davis, who had backed into the driveway, passed the
officer's vehicle and continued on.
5. Officer Solomon testified that Davis was "congtantly driving his truck into the on-coming traffic.”
The Jackson County Sheriff's Office was advised that the pursuit was approaching their jurisdiction.
T6. Davis crossed the county line where he saw the Jackson County officers, and he pulled over to
the sde of the road. The George County officers then pulled over. Investigator J.D. Mitchel, who had
joined the pursuit, placed his vehicle face to face with Davis vehicdle. As Investigator Mitchell exited the
vehide, Davis "spun his truck around” and "went towards Jackson County and that's when" Officer
Solomon "garted firing a the vehicle" At that time, Investigator Mitchell and the other officers continued
to follow Davis.
q7. Solomon stated that Davis gppeared to be in contral of the vehicle. The pursuit continued near
Highway 613 South towards Robert's Grocery in Jackson County. As Davis approached the area, he
pulled over to the side of the road a third time and spun the vehide around to go back towards George
County. Jackson County Officers Charles Braden and Bruce Evans were parked just north of Robert's
Grocery. Jackson County Officer Robert Blocker testified that:

| was 75 to 100 feet behind the blue Ford pickup truck. As we approached Robert's

Grocery, just coming in the light of the backdrop of the store, | saw the muzzle flash of a
shotgun. | saw Officer Evans standing a the passenger Side, front tireof hiscar. There's



amuzzeflash. At that point, | saw the truck make an immediate left turn towards Officer
Evans. | saw him lower his shotgun and turn to run and the truck impacted the front of his
patrol car. Andwhenthe truck hit the front of his car, whenit left the highway, it kind of --
the rear end kind of hydroplaned around, hit the front of his patrol car, and spun back
around, and the truck ended up pointing kind of north, northeast, and Officer Evans car
was pointing east. | pulled up to the truck, exited my patrol car, drew my duty wesapon,
approached the vehicle, ordered the driver out onto the ground.
18. The pursuit lasted for gpproximeately twenty-eight miles. Officer Braden testified that hefired ashot
at the "front driver'stire” of the vehicle, but later realized that he had missed.
T9. The front driver's Sdetire of Davis vehide was examined. Thetire was deflated, but il intact.
Davis vehicle sruck Officer Evans vehicle and killed him.
110. David Kenny, anaccident recongtructionist, testified thet " [t]here wasnathing that, that would make
the F-150 [Davis vehicle] swerve to the left toward the actud parked vehicle in the parking lot." Kenny
indicated that Davis vehide was traveling approximatdly fifty to sxty miles per hour when he hit Evans
vehicle a Robert's Grocery.
11. SteveByrd, anexpert firearms examiner, stated that the bullet holesin one tirewere consstent with
holes which would have been made by a .45 caliber gun.
12. On Augud 14, 2002, Davis was indicted for capitd murder pursuant to Missssppi Code
Annotated Section 97-3-19(2)(a) (Rev. 2000). Davis trid was held from January 13-16, 2003. Davis
was found guilty and sentenced to life imprisonment without the possibility of parole.
113.  OnJanuary 27, 2003, Davisfiled amotion for anew trid, which was subsequently denied.
ISSUESAND ANALYSIS

Whether thetrial court erred by constructively amending the indictment.



14. Davisarguesthat thetrid court congtructively amended the indictment by indructing the juryto find
him guilty if it found that he "acted in an eminently dangerous manner to others and evinced a depraved
heart, regardless of humean life and without any premeditated design to effect the death of Deputy Bruce
Evans.
115. Davisassertsthat the origind indictment charged hmwithkilling Officer Evans "fdonioudy, wilfully
and of his malice aforethought,” or ddiberate design murder. He maintains that the submission of an
ingtruction on depraved heart murder was a congtructive amendment of the indictment.
116. InCatchingsv. State, 684 So. 2d 591, 599 (Miss. 1996), the supreme court stated :

With regard to the murder statute, subsections (a) and (b) have "coaesced.” Indeed,

[t]here is no question that the structure of the statute suggests two different kinds of

murder: deliberate design/premeditated murder and depraved heart murder. The Structure

of the statute suggeststhese are mutudly exdusive categories of murder. Experiencebelies

the point. As a matter of common sense, every murder done with deliberate design to

effect the deeth of another human being is by definition done in the commission of an act

imminently dangerous to others and evincing a depraved heart, regardless of human life.

Our caseshavefor dl practica purposes coa esced the two so that Section97-3-19(1)(b)

subsumes (1)(a).
"The supreme court has consgently held that depraved heart murder subsumes 'deliberate
design/premeditated murder.! Therefore, the depraved heart murder instruction did not constructively
amend the indictment.” Brown v. State, 781 So. 2d 925 (114) (Miss. Ct. App. 2001) (see Schuck v.
Sate, 865 So. 2d 1111 (119) (Miss. 2003)). This Court finds that the instruction did not constructively
amend the indictment.

Whether theindictment adequately informed Davis of the nature of the char ges against
him.



117.

Davisdamsthe indictment fails to specificaly inform him of the subsection under whichthe State

planned to proceed with the charge againg him. The indictment againgt Davis sates the following:

CAPITAL MURDER
Section 97-3-19(2)(a), Miss. Code of 1972, as amended

That Christopher Jerome Davis in Jackson County, Missssppi, onor about July 18, 2000,
did thenand therefdonioudy, wilfully and of his mdice aforethought kill and murder Bruce
Evans, a human being, while Bruce Evans was acting in his officid capacity as a peace
officer, to-wit: Deputy Sheriff of Jackson County, MS; that a the time of the killing
Christopher Jerome Davis knew that Bruce Evans was a peace officer; and that the killing
of Bruce Evans was contrary to the form of the statute in such cases made and provided,
and againg the peace and dignity of the State of Missssppi.

Davis maintains that because of the lack of informationregarding the type of murder charged, he could not

sufficiently prepare his defense.

18.

Pursuant to Uniform Circuit and County Court Rule 7.06, anindictment shall contain the following:
The indictment uponwhich the defendant isto be tried shal be aplain, concise and definite
writtenstatement of the essentia facts congtituting the offense charged and shdl fully notify
the defendant of the nature and cause of the accusation. Formal and technical words are
not necessary in an indictment, if the offense canbe substantialy described without them.
An indictment shdl dso include the following:

1. The name of the accused;

2. The date on which the indictment was filed in court;

3. A datement that the prosecution is brought in the name and by the authority of the
State of Missssppi;

4. The county and judicid didrict in which the indictment is brought;

5. The date and, if gpplicable, the time a which the offense was dleged to have been
committed. Failure to sate the correct date shal not render the indictment insufficient;

6. The sgnature of the foreman of the grand jury issuing it; and

7. The words "againgt the peace and dignity of the Sate.”



119.  Inaddition to the above requirements, when the charge is capital murder, Mississppi
Code Annotated Section99-17-20 (Rev. 2000) providesthat "No persondhdl betried for capita murder,
or any other arime punishable by death as provided by law, unless such offense was specificdly cited in
the indictment returned againg the accused by setting forth the sectionand subsection number of the Code
defining the offense dleged to have been committed by the accused.” It istheintent of Section 99-17-20
that the relevant code section be cited to place the defendant on notice as to what makes the offense a
capitd one. Gray v. Sate, 728 So. 2d 36 (1173) (Miss. 1998); Rhymesv. State, 356 So. 2d 1165, 1167
(Miss. 1978). Theindictment in this case cites to code section 97-3-19(2)(a) (Rev. 2000) which made
thisa capitd offense, and informs the defendant of what makes his offense a capitd crime.
920. The Court finds no merit in thisissue.
[11.
Whether thetrial court erred in failing to conduct a sentencing hearing.

921. Davis argues that he should have received a sentencing hearing because Missssppi Code
Annotated Section 97-3-21 (Rev. 2000) indicates that there are three possible sentences to be given
following a conviction for capital murder. According to Section 97-3-21, "[€]very person who shdl be
convicted of capitd murder shdl be sentenced (@) to deeth; (b) to imprisonment for life in the State
Penitentiary without parole; or (c) to imprisonment for lifeinthe State Penitentiary with digibility for parole
as provided in Section 47-7-3(1)(f)." Once the State decided not to pursue the death pendty against
Davis, two possible sentences remained available.

Miss.Code Ann. § 99-19-101(1) states in pertinent part that "[u]pon conviction or

adjudication of guilt of adefendant of capital murder or other capital offense, the court shdl

conduct a separate sentencing proceeding to determine whether the defendant should be

sentenced to deeth, life imprisonment without digibility for parole, or life imprisonment.”
Miss.Code Ann. 8§ 47-7-3(1)(f) states "[n]o person



dhdl be digble for parole who is charged, tried, convicted and sentenced to life
imprisonment under the provisons of Section 99-19-101." The reading of these statutes
together indicate that a defendant on trid for capita murder may only be sentenced to
death or life imprisonment without the digibility of parole. According to 8§ 47-7-3(1)(f),
thereis no longer the possibility of life imprisonment.

Flowersv. State, 842 So. 2d 531 (77) (Miss. 2003).
22. Thetrid court stated:

BY THE COURT: Based upon that verdict, Mr. Davis, and upon your conviction for
capital murder, it is incumbent upon me to sentence you. The only sentence available
under the law for a conviction of this nature, given that the State has waived the possible
impogtion of the death pendty, isthat you shdl spend the rest of your naturd life in the
custody of Mississppi Department of Corrections without the possihility of patrol [sc].
That isthe sentence of this Court, and | will remand you to the custody of the Sheriff of
Jackson County for carrying it out.

923.  BecauseDavisdid not request a sentencing hearing prior to the impostion of his sentence, thisissue
isprocedurdly barred. Petersonv. State, 740 So. 2d 940 (130) (Miss. Ct. App. 1999). Even absent a
procedurd bar, thisissue would lack merit. InPhamyv. Sate, 716 So. 2d 1100 (121) (Miss. 1998), the
supreme court stated:

Thus, dthough under the rlevant code provisons, while thereis the apparent necessity of
a choice between deeth, life, and lifewithout parole, in redity there is redly only achoice
between death and life without parole in the capita casein this context. Obvioudy, if the
State is not seeking the death pendty, the only possible sentencefor conviction of capita
murder committed after July 1, 1994, the effective date of § 47-7-3, islifewithout parole;
and, thisis the only sentence which the jury could have given Pham. Thus, the question is
whether atrid judge may impose the only possible sentence without formaly returning the
matter to the jury for sentencing. We find that he can.

Id. Therefore, thisissue iswithout merit.
V.

Whether the trial court erred by failing to limit jury instructions regarding deliberate
design, malice afor ethought, or premeditation.



924. Davis contends that the trid court erred by failing to limit its indructions to the jury to require a
finding of deliberate design, mdice aforethought, or premeditation. Davis arguesthat the court instructed
the jury that if it found that Davis “committed an act eminently dangerous to others and evincing a depraved
heart, regardless of human life, although without premeditated design to effect the death of Bruce Evans
..., then he could be found guilty of capitad murder.
925. Dauvis cites Lancaster v. State, 472 So. 2d 363 (Miss. 1985) in which indructions to the jury
regarding deliberate design and the dements of capital murder were given. In Lancaster, the court
determined that the ingructions given* properly set forththe dementsof capital murder,” and that the “term
‘deliberate design’ as used intheseingructions is synonymous to the phrase ‘ maice aforethought.’” 1d. at
367.
126.  This Court’s resolution of issue one leads to the conclusion that this issue is without merit.
V.

Whether the capital murder statute isunconstitutional.
927. Davis dams the current Missssppi capital murder statute is uncongtitutional. He aleges that
Missssppi Code Annotated Section 97-3-19 (2) (Rev. 2000) violates the Eighth and Fourteenth
Amendments of the United States Congtitution because if oneisfound guilty, it may be based onafinding
of adepraved heart and does not require afinding of specific intent for a charge of capital murder.
128. Walker v. Sate, 863 So. 2d 1 (178) (Miss. 2003) addressed the condtitutiondity of Missssippi’s
capital murder statute. The supreme court held “that the fact Missssippi's capitd murder scheme makes
the death penalty a possible punishment for fdony murder wherethereis no requirement to prove anintent
tokill, and not premeditated murder, does not make the Mississippi capital murder statute uncongtitutiond.

. .. Thissame argument has been rg ected asiit relates to depraved heart murder.”



129. Because this issue has been addressed by the supreme court, this Court finds the issue to be
without merit.
VI. & VII.

Whether the evidence is sufficient to sustain a guilty verdict for capital murder.
130.  Davis contends that the evidence did not establish capital murder.
131. Firdt, Davisarguesthat capital murder requiresthe intent to kill a specific personwho iskilled. He
maintains that the State failed to provide such proof.
132.  Next, Davis clamsthat there was no evidence showing that he saw Officer Evans at the scene.
The incident occurred at night and other police vehicleswereinthe area. Asaresult, Davisarguesthat no
evidence was presented to show that he saw anyone standing inthe parking lot or that he knew Evanswas
inthearea. In hisbrief, Davis indicatesthat everything happened in amatter of seconds. He assertsthat
the evidence is insufficient because the above was not established.
133.  Whenreviewing matters where the sufficiency of the evidence is questioned, “the evidencewhich
supports the verdict is accepted astrue by the reviewing court, and the State is given the benefit of dl
reasonable inferences flowing fromthe evidence.” Dumasv. State, 806 So. 2d 1009 (1[7) (Miss. 2000).
134. The State presented the testimony of Officer Robert Blocker who indicated that he saw what
transpired. The State presented testimony that Davis was followed by officersin marked patrol carswith
flashing lights. The credibility of the witnesses' testimony and itsweight is for the jury to resolve. Burréll
v. State, 613 So. 2d 1186, 1192 (Miss. 1993). The jury resolved those issues in favor of conviction.
Thereisin the record subgtantiad credible evidence uponwhichsuchaverdict could be based. Therefore,
this Court finds no merit in thisissue.

VI & IX.

10



Whether Davis’ Fifth and Sixth Amendment rights were violated by the prosecutor’s
comments during closing arguments.

135.  Davis argues that comments made by the prosecutor during dosing arguments violated his right
againg sdf-incrimination and the right to atrid by an impartid jury.
1136.  During closng argument, the prosecutor stated in part, the following:

BY MR. SAUCIER: I'll gart over again, please, Sr. My nameis Christopher Davis. On

July the 18" of the year 2000, | made a conscious and deliberate decision. At8:25p.m.,

and for 22 minutes after that, | made a conscious decision that | was going to avoid

capture at dl costs. As amatter of fact, | was going to avoid capture even if it caused

injury or death to members of the community. And to go a step further, 1, in fact,

demonstrated that when | avoided capture three times prior to the incident that took the

life of acitizen of Jackson County.
137.  Inthiscase, Davis objected to the prosecutor’ s comments and argued that the
prosecutor had violated his Fifth Amendment privilege againgt self-incrimination because there were no
satementsmade by Davis during thetrid. Davis assertsthat because the prosecution presented itsclosing
argument inanarraive form as if the defendant were speaking, such apresentationcommented on Davis
falure to tedtify. Additiondly, Davis daimsthe prosecutor made other comments “which were designed
to impasson and unjustly prgudice thejury.”
138.  Thetrid judge held that the prosecutor waspresenting his dosing argument and therefore overruled
the objection. “The often-dated generd rule is that wide latitude is given atorneys in making closng
arguments.” Robinsonv. State, 733 So. 2d 333 (13) (Miss. Ct. App. 1998). “Where a prosecutor has
made an improper argument, the question on gpped is ‘whether the natural and probable effect of the

improper argument of the prosecuting attorney is to create an unjust prejudice againgt the accused asto

result in a decison influenced by the prejudice so created.' " Howell v. State, 860 So. 2d 704 (1206)

11



(Miss. 2003). Given the evidence presented, this Court cannot say that the verdict was occasioned by
unjust prgjudice.
X.
Whether thetrial court erred by denying Davis instruction on circumstantial evidence.
139. Davisdamsthetrid court erred by falling to grant hisingruction on circumdantid evidence. His
ingruction D-3 reads asfollows:
Intent to do anact or commit acrime is a questionof fact to be gleaned by the jury
from the facts shown in each case. Theintent to commit acrime or to do anact by afree
agent can be determined only by the act itsdf, surrounding circumstances, and expressons
made by the actor with reference to hisintent.
Unless one expresses his intent, the only method by which intent may be proven
is by showing the acts of the person involved a the time in question, and by showing the
circumstances surrounding the incident.
The Court further ingtructsthe Jury that unlessit finds, beyond areasonable doubt
and to the excluson of every other reasonable hypothesis that CHRISTOPHER J.
DAVIS, did on July 18, 2000, knowingly, willfully, and purposdy kill BRUCE EVANS,
you must find CHRISTOPHER J. DAVIS “Not Guilty” of capita murder.
The prosecutor objected to this ingtruction indicating thet this was not acircumgantia evidencecase, and
thetrid court agreed. Davisassertsthat there was no direct evidence of hisintent to kill Officer Evans,
nor wasthere direct evidence that he identified Evansasa police officer prior to the collisonof the vehicles.
140. Davis dams that while Officer Blocker tedtified that he saw Evans standing near the patrol car,
there was no evidence that Davis saw Evans standing near the patrol car. Davis mantains that he was
entitled to an indruction regarding circumstantia evidence.
1. “Therdein Missssppi isthat acrcumdantid evidence ingtruction should be given only whenthe
prosecution can produce neither eyewitnesses or a confession to the offense charged.” Sringfellow v.

State, 595 So. 2d 1320, 1322 (Miss. 1992). In this case, the State presented the eyewitness testimony

of Officer Blocker, who was present a the scene. Therefore, thisissue is without merit.

12



XI.

Whether thetrial court erred in failing to sequester thejury.
42. Daviscontendsthat the trid court erred by falling to sequester the jury during thetrid. He dleges
aviolaionof his SixthAmendment right to animpartid jury occurred whenthe trid judge dlowed the jurors
to go home eachnight. He aso arguesthat hewas not notified that the State decided not to seek the death
penaty until the Friday before histrid which began the following Monday. Davis clams had he received
timdy notice of the State’' s decision, he would have been able to request sequestration of the jury pursuant
to Rule 5.07 of the Rules of Crimina Procedure.
143.  Therecord before this Court does not reflect that a request was made.
f44. Rule 10.02 of the URCCC reads as follows:

In any case where the State seeks to impose the death pendty, the jury shdl be
sequestered during the entire trid.

Indl other crimind cases, the jury may be sequestered upon request of either the
defendant or the state made at least 48 hours in advance of thetrial. The court may, inthe
exercise of sound judicid discretion, ether grant or refusetherequest to sequester thejury.

In the absence of arequest, the court may, on its own initidive, sequester a jury at any

dage of atrid.
5. Inthiscase, thetrid court ingtructed the jurorsinthe following manner: “Now, you have not heard
any testimony, evidence been produced in this case whatsoever. There may be some . . . And until you
do so, you are not to ddliberate among yourselves during any of the breaks, during the course of the trid
or overnight or any other time, discuss anything abouit this particular case, either anong yourselvesor with
your family members” Jurors are presumed to have followed the

indructionof the court where nothing inthe record suggests otherwise. Shelton v. State, 728 So. 2d 105

(1130) (Miss. Ct. App. 1998). Thisissueis without merit.

13



146. THE JUDGMENT OF THE CIRCUIT COURT OF JACKSON COUNTY OF
CONVICTION OF CAPITAL MURDER AND SENTENCE OF LIFE IMPRISONMENT
WITHOUT PAROLE IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO

JACKSON COUNTY.

BRIDGESANDLEE,P.JJ.,IRVING,MYERS,CHANDLER, GRIFFIS, BARNESAND
ISHEE, JJ., CONCUR.
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