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LEE, P.J., FOR THE COURT:
PROCEDURAL HISTORY AND FACTS

1. On May 7, 1999, Victoria Scott wasbornto Katrina Scott. At times prior to and after Victoria's
birth, Karl Beadey was natified that he could be Victoria s father. In February 2001, Katrina filed a
complant for paternity inthe Lee County Chancery Court and, after DNA testing, it was determined that
Karl was in fact Victoria s father. On October 15, 2002, Karl filed a complaint for child custody and
emergency reief. On November 22, 2002, the chancellor adopted the parties agreement, namely that

Katrina be awarded temporary primary physical custody and that Karl be awarded reasonable vidtation.



The chancdllor dso stated that dl other issuesin Karl’s complaint be held in abeyance until further order.

12. Katrinafiledacounter-petitionfor child custody onMay 7, 2003, asking inter alia for sole primary
legd and physicad custody of Victoria. Another order was entered on June 4, 2003, which set forth
additional vigtation for Karl and which aso stated that all other issues in Karl’s complaint be held in
abeyance until further order. A hearing on the matter was hdd December 4, 2003, and afind decreewas
sgned nunc pro tunc on January 20, 2004. In the fina order, the chancellor awarded Katrina custody
of Victoria, set vigtaion, and awarded child support to Katrina. Karl now appedls to this Court asserting
that the chancdllor erred in awarding physica custody of Victoria to Katrinaand in ruling that Karl was
precluded from contesting permanent physical custody as aresult of entering into an agreed order which
awarded temporary custody to Katrina. Finding no error, we affirm.
DISCUSSION OF ISSUES

|. DID THE CHANCELLOR ERRIN AWARDING PRIMARY PHYSICAL CUSTODY OF
VICTORIA TO KATRINA?

113. Inthisissue, Karl argues that the proof presented during the trid fails to support the chancellor's
findingsasto the Albright factors. The standard of review inchild custody casesis Smilar to the standard
in dl domedtic relaions cases. A reversd is proper if the chancellor is manifedtly in error or has applied
an erroneous legd standard. Williamsv. Williams 656 So. 2d 325, 330 (Miss. 1995). Appellate courts
need only to determine if the chancellor's decisonwas supported by credible evidence. Leev. Lee, 798
So. 2d 1284 (122) (Miss. 2001).

14. Itiswell settled that in child custody cases, the polestar consideration is the best interest of the

child. Albright v. Albright, 437 So. 2d 1003, 1005 (Miss. 1983). The factors used to determine what



isin the "best interests’ of a child with regard to custody are: (1) age, hedth and sex of the child; (2)
determinationof the parent that had the continuity of care prior to the separation; (3) whichparent hasthe
best parenting skills and which has the willingness and capacity to provide primary child care; (4) the
employment of the parent and respongibilities of that employment; (5) physical and mentd hedthand age
of the parents; (6) emotiond ties of the parent and child; (7) mord fitness of the parents; (8) the home,
school and community record of the child; (9) the preference of the child at the age suffident to express
a preference by law; (10) stability of home environment and employment of each parent; and (11) other
factors relevant to the parent-child relationship. 1d.
5. However, an appellate court mug find a chancellor in error where the chancellor improperly
consders and gppliesthe Albright factors. Hollon v. Hollon, 784 So. 2d 943 (Y11) (Miss. 2001). In
determining whether the chancellor abused his discretion in goplying the Albright factors, the appellate
court "reviews the evidence and testimony presented at trid under each factor to ensure [the chancellor's]
ruling was supported by record.” Hollon, 784 So. 2d at Y13.
T6. We must now review the evidence and testimony presented at tria under each Albright factor to
determine whether the ruling by the chancellor was supported by the record.

Age, health and sex of the child
17. Victoria was bornin 1999. There was testimony that Victoria, dthough having problems with
digper rash in the past, was ahedlthy girl. Karl testified that he thought Victoria was too skinny, but by
most accounts Victoria has a good appetite, and Katrina hersaf was a smdler child. The chancellor
examined photos of Victoria a various ages and determined her to be happy and hedlthy. In regards to
Victoria sage, four and a hdf years, and sex, femde, the chancellor weighed thisfactor infavor of Katrina

We find that the record supported the chancellor’ s decision that this factor favors Katrina.



Continuity of Care
T8. Inregardsto thisfactor, the chancellor noted that Victorid sbirthwasthe result of aone night sand
and, as areault, the parents never lived together. Katrina has taken care of Victoriasince birth, and Karl
beganhisvigtationwithVictoriain November 2001, only after paternity was established. Although Katrina
has given Karl extravigtation, the chancellor found that thisfactor favored Katrina. Wefind that the record
supported the chancellor’ s decison that this factor favors Katrina.
Parenting skills and willingness and capacity to provide primary child care
19. The chancellor noted that this factor was difficult. There were alegations that Victoria sometimes
appeared dirty and unkempt. There were also dlegations that Karl was overbearing and contralling. Karl
testified that he had a good rapport with Victoria and treated her just like he treated his other daughter,
Madison, with his current wife, Michdle. Karl hasagood home and agoodjob. Karl stated that he was
willing to providefor Victoria. On the other hand, Katrina had been taking care of Victoriafor two and a
haf yearsbefore Karl evenbeganhisvigtation. Although Katrinastruggled to maintain ahome environment
for Victoriaand did not dways exhibit the best judgment in regards to her association with men, Katrina
stated that she has findly established a good job for hersdf and a good home for hersdf and Victoria
According to the record, dthough Katrina kept Victoriainday care while she worked, Victoriawould aso
have to be put inday carewhile Karl worked. The chancellor was not convinced that Karl would even get
to see Victoria enough and, congdering the above testimony, he weighed this factor infavor of Katrina. We
find that the record supports this finding.
The employment of the parent and the responsibilities of that employment

110. Katrinatestified that she had agood job at the time of the trid, but Since Victoriawas born in May

1999, Katrina hashad at least sevenjobs, most of which she left without notifying her employers. Karl, on



the other hand, has worked at Cooper Tire for eeven years and makes a good living. Karl works seven
out of fourteen days with twelve-hour shifts. The chancellor weighed this factor in favor of Karl and,
according to the record, we find that decison is supported with ample evidence.

Physical and mental health and age of the parents
11. Both Karl and Katrina were thirty-three years old at the time of the trid and both were in good
hedth. According to the record, Katrina had been on antidepressants after Victoria shirth for post-partum
depression, but Katrina had not taken any for some time. The chancellor weighed this factor equally
between Katrinaand Karl. We find that the record supports this finding.

Emotional ties of the parent and child
112.  There was ample testimony of the close emotiona bond betweenKatrinaand Victoria. According
to the record, the only testimony of the emotiona bond betweenKarl and Victoriawas that she called him
‘daddy’ and that Karl was good a disciplining her. The chancellor found this factor weighed in favor of
Katrina, and we find so aswell.

Moral fitness of the parents
13. There was ample testimony tha Katrina drinks acohol and occasionaly smokes marijuana.
However, there was no testimony that Katrina ever did these thingsinfront of Victoria. Katrinalived with
her boyfriend at one point and has had relationships, platonic and otherwise, withmenof dubious character.
In February 2002, Katrina pled guilty to aDUI. On the other hand, Karl testified that, although he drank
acohal in the past, he has not imbibed since marrying Michdle. The chancdlor found Karl to be more

moraly fit than Katrina, and we find that the record supports this finding.

The home, school and community record of the child



14.  Victoriaisnot currently inschool, nor does she have any communityinvolvement. Victoriahasbeen
inthe same day care for two and a haf years while inKatrina scustody. If Victoriawasin Karl’scustody,
she would aso be placed inday care a mgjority of thetime. The chancellor noted the day care Stuation and
found this factor to be equal between Katrinaand Karl. We find the record supports this determination.

The preference of the child at the age sufficient to express a preference
115. AsVictoriaisonly four yearsold, the chancellor found that this factor wasinapplicable, and wefind
the same.

Sability of the home environment and employment of each parent
16.  Asprevioudy noted, Katrina's home and job history are unstable. There were dlegations that
Karinais not competent as a housekeeper. On the other hand, Karl has a stablejob. Karl ownshisown
home and pays hishillsontime. The chancellor found thisfactor to favor Karl, and we find ample support
in the record to support the chancellor’ s determination.

Other factorsrelevant to the parent-child relationship
917. Indiscussng this factor, the chancdlor made severa points. Fird, the chancdlor found a stable
influenceinKarl’ sparents marriage of over thirty years. Karl’sparentsvist regularly. Thechancelor noted
that Karl and Michelle have both been divorced twice and that DHS had been investigating them because
of some dlegations invalvingMichdl€e schildrenfroma previous marriage. The chancellor also stated that
he was impressed with the tesimony of Katrina s mother, Betty Saxon. Ms. Saxon is very involved in
Victorid slife, heping babysit and taking her tochurch. Therewastestimony that Katrinaused foul language
on occasion and the chancdllor cautioned her to cease spesking in such a manner, especidly in front of

Victoria



118. Ladly, the chancdlor noted that in the agreed temporary ordered entered into by the parties
temporary custody wasgivento Katrina. The chancellor found this important because Karl agreed to this
arangement after many of the incidents rdating to Katrina' s employment and character occurred. Karl
knew that Katrina had already moved seven times and been involved with various men before he agreed
to give her temporary custody of Victoria
119. After weighing dl the factors, the chancellor found the best interest of Victoriawould be served by
granting primary custody to Katrina. In reviewing the record, we find that the chancdllor’s decison was
supported by the record and, thus, we affirm.
[l1. DID THE CHANCELLOR ERR IN RULING THAT KARL WAS PRECLUDED FROM
CONTESTING PERMANENT PHYSICAL CUSTODY AS A RESULT OF ENTERING
INTO AN AGREED ORDER WHICH AWARDED TEMPORARY CUSTODY TO
KATRINA?
920. Inhis other issue, Karl argues that the chancellor erred in ruling that Karl was precluded from
contesting permanent physical custody asaresult of entering into an agreed order whichawarded temporary
custody to Katrina. Karl states that because he entered into an agreement to allow Katrina temporary
custody, then he should not be precluded from seeking permanent custody of Victoria. In his ruling, the
chancdllor stated that he fdt it wasimportant that Karl granted Katrina temporary custody eventhough Karl
cdamsKatrinais aterrible mother. However, if the chancellor had determined that this temporary order
precluded Karl’s right to seek permanent custody, then we fall to see why the chancellor would have
ordered a trid, heard witnesses, induding Karl, and delivered a lengthy find opinion in which he gave
detalled findings on each Albright factor. In his opinion the chancellor states on numerous occasions that

hisjob wasto determine what wasinVictorid sbest interest, not whether Karl was precluded fromseeking

permanent custody. We find no merit to thisissue.



121. THEJUDGMENT OF THE LEECOUNTY CHANCERYCOURT ISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING,C.J,,BRIDGES P.J.,IRVING,MYERS,CHANDLER, GRIFFIS,BARNESAND
ISHEE, JJ., CONCUR.



