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CHANDLER, J., FOR THE COURT:
1. While Regina Schonewitzwas livingin Ohio, the father of her son moved the child to Long Beach,
Missssppi. Her son, Michael, was one year old at the time. The Chancery Court of Harrison County
granted the father’s request for custody, with the paterna grandparents, Sandra and Douglas Pack,
providing primary care. Regina was unable to make the court appearance and clams to have

unsuccessfully requested a continuance.



92. Thefallowing year, the paterna grandparentsfiled amotionfor generd guardianship over Michad.
They clam to have been unable to find Regina, and they served her through publication. Regina did not
contest their motion, so it was granted.

113. Two years later, Regina came to Long Beach. She daims that it was during this vigt thet she
learned about the genera guardianship order for the firg time. She filed a motion to set aside the order.
One year later, the chancery court entered atemporary order dlowing the custody and guardianship orders
to stay ineffect, withReginarecaiving vistationrights. A series of orderswere later entered, giving Regina
additiond visitation.

14. Three years after Regina filed her motion to set aside the custody and guardianship orders, the
Packs filed amotion for sole permanent physical and legd custody.

5. The chancellor found that the natural parent presumption in favor of Reginadid not apply, finding
that she had congtructively abandoned her son. The chancelor found that it wasin Michagl’ sbest interests
to remain in the care of the Packs, primarily because Michael had beenlivingwiththemfor most of hislife.

Regina gppeds, rasing the following issues:

. WHETHERTHECOURT ERRED IN REFUSING TO ADDRESSTHEISSUE OF JURISDICTION

I1. WHETHER THE COURT ERRED IN RULING THAT REGINA HAD CONSTRUCTIVELY

ABANDONED THE MINOR CHILD

1. WHETHER THE COURT ERRED IN REFUSING TO ALLOW REGINA TO APPEAL IN
FORMA PAUPERIS

IV. WHETHER THE COURT ABUSED ITS DISCRETION FOR REFUSING TO AWARD
REGINA’SATTORNEY’S FEES BECAUSE OF FRAUD COMMITTED UPON THE COURT



T6. We find tha the chancellor applied the incorrect legal standard in deciding that Regina had
congructively abandoned her son, and we reverse and remand asto thisissue. We affirm asto dl other
issues.

FACTS
q7. Regina Schonewitz and James Streams are the naturd parents of James Michael Douglas Streams
(Michad), born on February 16, 1995. Reginaand James were never married; Michagl was concelved
and born while Regina was married to another man. Sandra Lee Pack and Douglas Rather Pack arethe
natural mother and stepfather of James.
T18. In May of 1995, Regina and Michagl moved to Columbus, Ohio. James followed some weeks
later. On March 19, 1996, Regina agreed to let James take Michadl with himto visit afriend. Shelater
discovered that James had taken dl of Michad’s clothes, dl of their money and had hidden her car, and
returned to Long Beach, Missssppi, taking Michad with him. Six days later, Reginawas served with a
petition for modification, and a Rule 81 summons setting a court date for April 16, 1996. The petition
requested that James be awarded permanent physical custody of Michad, with James' s mother, Sandra
Pack, providing primary child care for Michagl. The Packs have been the primary caregiver of Michadl
snce that time.
T9. Prior to leaving Ohio, Jamestold Reginathat he had repaired her car. A few dayslater, therepairs
faled, the car overheated and the engine was ruined. Regina contends that she was unable to atend the
hearing. She made severd cdlsto the court attempting to get a continuance, but she was unsuccessful.
110. Reginatedtified that she traveled to Long Beach looking for James and Michadl in the summer of
1996, and about four times each year from 1996 to 1999, for atota of about twelve times. Reginafiled

kidnaping charges, but these charges were unsuccessful, because Michadl was legdly in the custody of his



father. The Packs claim that Regina came to Long Beach only two times. They admitted that they filed
crimina charges againg her both times she came to their house.

11. On March 24, 1997, Doug and Sandra petitioned for general guardianship, asking that they be
named the guardians of Michad and that they be granted custody of him. James consented to the
guardianship request. The petition stated under oath that Regina s post office and street addresses were
unknown “after diligent searchand inquiry.” Servicewas made upon Reginain The Sun Herald newspaper
on March 31, April 7, and April 14, 1997. On May 13, 1997, apparently without Regina s knowledge,
the court entered an order awarding the Packs a generd guardianship of Michadl.

912.  During Regina sfird trip to Long Beachto see the Packs, the Packsinformed Regina that Michael
was with his father, and they had moved to Texas. Regina attempted to locate James, but she was
unsuccessful. In March of 1999, Reginamade a second trip to the Packs home. Shelooked through the
window and saw Michael in the kitchen. When Sandra Pack opened the door, Sandra's daughter
grabbed Michagl and took him out of Regind sSght. Sandrathen told Reginato leave and shoved her off
the porch. She immediatdly filed trespassing charges agangt Regina. Having located Michadl, Regina
contacted an attorney. At this point, she learned that the Packs had been awarded guardianship of
Michad. On March 8, 1999, Regina filed amotion to set aside the custody and guardianship orders.
113.  Induly of 2000, Reginamoved from Ohio to Water Vdley, Missssppi, atown goproximatedy five
hours from Long Beach. On October 17, 2000, the court entered a temporary order permitting the prior
orders to remain in effect and keeping the physical custody of Michael with the Packs. Regina was

awarded vigtation privileges. On November 16, 2000, the court permitted Regina additiond vigitation.



14.  On December 20, 2000, the court entered a genera order requiring that Regina attend parenting
classes and gppointing Waide Baine asthe guardianad litemfor Michad. On December 6, 2001, the court
entered an order dlowing Regina Christmas, spring break and summer vistation.
115. OnAugud 15, 2002, the Packsfiledacomplant to modify child custody. They dleged that Regina
had voluntarily abandoned Michae! for a substantid period of the child' s life and that the Packs had raised
the child since he was one year of age. The Packsfurther dleged that they had stood in loco parentis to
Michad and that Regina had forfeited the right to rely on the natura parent presumption due to her actual
or congtructive abandonment of her child.
116. The chancery court awarded the Packs sole physical and legd custody of Michadl subject to
certainrightsof vigtation awarded to Regina  The court found that Regina had congtructively abandoned
Michadl, because she had not pursued her parental rights diligently enough to satify the court. Inreaching
its concluson, the court found, in part, asfollows

The Court findsthat from March 1996 until Reginafiled her Mation on March 8, 1999,

she knew the whereabouts of Michael and the address of the Packs. Regina attempted

to vigt Michael on two or three occasions during this period. The Packs denied Regina

permission to see Michael on each of these occasions. The Court accepts the testimony

of the Packs that Regina conducted herself in amanner not conducive to seeing her son,

and on one occasion she was with a man whom they did not know. In each of these

ingtances, Regina s satementsand actions led the Packs to believe that she was there for

the sole purpose of taking the child and leaving Missssippi.

ANALYSIS

f17. Indomedtic cases, this Court will not reverse the decision of achancelor when his findings are
supported by substantia evidence unless the chancellor abused his discretion, was manifestly wrong, or

gpplied an erroneous lega standard. Kennedy v. Kennedy, 650 So. 2d 1362, 1366 (Miss. 1995).

. WHETHERTHECOURT ERRED IN REFUSING TO ADDRESSTHEISSUE OF JURISDICTION



118. The Packs argue that the issue of service of process isirrdevant because Regina was properly
before the court, represented by counsel, and atrial on the issue of custody washeld. However, Regina
isnot complaining that she received insufficient process for the order that was entered in 2003. Reginais
chdlenging the vdidity of the 1997 order granting general guardianship to the Packs, daming that the order
isvoid for lack of service of process. She admitsthat the 1996 order isvalid.
119. Regina argues that if the 1997 order isvoid, then the Packs must rely on the 1996 judgment in
order to make a dam of custody. The 1996 judgment awarded custody to James and not the Packs.
Regina clamstha such aresult indicates that the Packs have no standing to request custody and that the
Packs must show amateria change incircumstances before they are allowed to make arequest for change
in custody. Such acdam misstatesthe law:

The principle that there must be a materia change of circumstanceswhichadversely affects

achild'swefare before a custody decree may be modified only applies between parents

of the child. The correct application of the law as between grandparents (also other

persons) and parentsis stated inRodgersv. Rodgers, [274 So.2d 671 (Miss.1973) ], viz,

the parent is entitled to custody of the child unless he/she has abandoned the child or is

unfit to have custody, keeping in mind the best interest of the child. Thomasv. Purvis,

384 So.2d at 610, 612-13 (Miss. 1980).
Mabus v. Mabus, 847 So. 2d 815, 819 (117) (Miss. 2003). Thus, the Packs have standing to request
custody of Michael whenthey make adam of abandonment or unfitness of the naturd parent, asthe Packs
have done in this case.
920. It is not necessary for the chancellor to make findings regarding the vaidity of the 1997
guardianship order, because the chancellor made it clear that his decision on custody was not contingent
upon a guardianship order. The chancellor found that Regina had constructively abandoned Michael
because “Reginadid not take any legd actionto chdlenge the April 16, 1996, order until March 5, 1999.”

If Regina had been awarded the custody of Michad, the guardianship order would have beenanullity. The



award of custody to the Packs dso renders the guardianship order a nullity. The vaidity of the 1997
guardianship order was immaterid to the chancellor sdecison granting custody to the Packs, and the
Packs have standing to request custody of Michagl. Therefore, thereis no need for this Court to address
the issue of proper service of process.

I1. WHETHER THE COURT ERRED IN RULING THAT REGINA HAD CONSTRUCTIVELY
ABANDONED THE MINOR CHILD

921. Indl child custody cases, the best interest of the child must be kept paramount. Sellersv. Sdlers,
638 So. 2d 481, 485 (Miss. 1994). “Thewell-settled rulein achild custody case between anatural parent
and athird party is that it is presumed that the best interest of the child will be preserved by being in the
custody of the naturd parent.” 1d. at 486. In order to overcome the presumption there must be a clear
showing that (1) the parent has abandoned the child, (2) the conduct of the parent is so immora asto be
detrimentd to the child, or (3) the parent is mentaly or otherwise unfit to have custody of the child. 1d.
(citing Rodgers v. Rodgers, 274 So. 2d 671 (Miss. 1973)).

722.  The chancdlor found that Regina congtructively abandoned her son and that the natura parent
presumption does not goply. This conclusion was based on the court’s finding that Regina knew the
whereabouts of Michadl and the address of the Packs from 1996 to 1999, whenshe filed amotion to set
aside both the 1996 and 1997 orders. In addition, the chancellor interpreted Regina s frequent telephone
cdlstothe Pack residence asindicating that she knew of Michadl’ swhereabouts and did nothing to secure
his custody. The chancellor also considered Regind s lack of financid support as evidence that she had
congtructively abandoned her son.

723. Condructive aandonment is proven by clear and convincing evidence, when grounds for

termination of parentd rights are present. G.M.R. v. H.E.S,, 489 So. 2d 498, 500 (Miss. 1986). To



support the finding that Regina had constructively abandoned her son, the chancellor relied on Hill v.
Mitchell, 818 So. 2d 1221 (Miss. Ct. App. 2002). InHill, this Court upheld the chancellor’ sholding that
the natural parent had congructively abandoned her child because she did not seek to modify the full-time
custody of the grandparents for eeven years that her child lived with them. This Court described the
phrase “ congtructive abandonment” in this way:

Thisis not "abandonment” inthe traditional sense, of complete avoidance of contact for an

extended period of time. But it is voluntary abandonment of parental responsibilities for

over a decade in the child's life This kind of abandonment may need to continue for a

longer period of time before it becomes legaly significant. Yet a some stage, even

occasond vidts by parent [dc] cannot prevent a finding that the parent has so removed

hersdf from active participation in a child's life such that abandonment has occurred.
Id. at 1226 (30).
724.  Pursuant to the mandates of Hill, a court must find some evidence of voluntary abandonment of
parental respongibilitiesinorder tofind congtructive abandonment. WhileHill provides guidance astowhat
evidence mugt exigt in order to make afinding of congtructive abandonment, the present caseisfactualy
diginguishable from Hill. InHill, the naturd mother waited eleven years before filing any motion seeking
custody of her daughter. Id. at 1222 (Y/6). Inthiscase, only three years had passed from the time that
Michad moved to Missssppi to the time that Regina filed her motion to set aside the custody orders. In
the meantime, the evidence showsthat Regina actualy sought custody of Michadl. Reginadlegesthat she
did not have proper notice, nor the financid ability, to hire a competent atorney, nor the meansto travel
to Harrison County to challenge the orders until she filed her complaint in 1999. She dso damsthat she
was unaware that the Packs had been granted a guardianship order. Reginatestified that she traveled to

Long Beachtolook for Michagl four times each year from 1996 to 1999, for atotd of twelvetimes. The

Packs testified that Regina came to Long Beach only twice, and they admitted that they filed trespassng



charges againg Regina bothtimesshe came to their house. Shetedtified that she was unable to make more
frequent trips, because she was working alow-wage job and livinginOhio. Such actionsareincons stent
with afinding, based onthe standard of clear and convincing evidence, that Regina voluntarily abandoned
Miched.

125. The chancdlor aso relied on Grant v. Martin, 757 So. 2d 264 (Miss. 2000), a case which
ostensbly bears amilaritiesto the present case. In Grant, the natura parents had voluntarily givencustody
of thar three childrento the father’ sparents. After the parentsdivorced, they agreed that the grandparents
would continue to retain custody. Two years later, the natura mother remarried and requested that her
children be returned to her. The Mississippi Supreme Court adopted a new standard and held that a
natura parent cannot rely onthe naturd parent presumptionwhenheor she voluntarily rdinquishescustody
of aminor child through a court of competent jurisdiction. 1d. at 266 (/10).

126. Grant isingpplicableto the present case. In Grant, the evidence was uncontradicted that both
parents voluntarily relinquished custody of ther childrento the paternd grandparents. I1n the present case,
Regina argues that she never voluntarily relinquished custody of Michael. Moreover, the 1996 order
changing custody granted custody to James,; it did not grant custody to the Packs. For thesereasons, the
natural parent presumption in favor of Regina should apply.

927. Thereis no indication that the chancellor applied the correct standard of clear and corvincing
evidence in his finding that Regina condructively abandoned her son. The chancellor aso applied the
incorrect sandard in finding congtructive abandonment when he made no findings as to whether Regina
abandoned her parenta responghilities voluntarily. Therefore, we must reverse and remand thisissue to

the chancery court.



1. WHETHER THE COURT ERRED IN REFUSING TO ALLOW REGINA TO APPEAL IN
FORMA PAUPERIS

128. Regina filed a mation to appeal her action in forma pauperis and requested the transcript on a
pauper’s affidavit, which the chancdlor denied. Reginaclamsin her brief that sheis able to gpped only
because her attorney has advanced the filing feefor this appeal and has agreed to wait for the money owed
to him. It isawell-sttled rule of law that there is no right to apped in forma pauperisin a avil action,
unlessafundamentd right is a issue. Nelson v. Bank of Mississippi, 498 So. 2d 365, 366 (Miss. 1986).
7129. InM.L.Bv.SL.J.,519U.S. 102 (1996), an indigent mother sought an in forma pauperis grant
of the trid transcript so she could appeal the terminationof her parental rights. The United States Supreme
Court granted her request, tating that sucha " case, involving the State's authority to sever permanently a
parent-child bond, demandsthe close considerationthe Court haslong required when afamily association
soundeniably important isat stake.” Id. at 116-17. "Choicesabout marriage, family life, and the upbringing
of children are among associationd rights this Court has ranked as "of basic importance in our society,’
rights sheltered by the Fourteenth Amendment againgt the State's unwarranted usurpation, disregard, or
disrespect.” Id. at 116 (citations omitted).

130.  The present case involves a custody dispute; no parenta rights were terminated. The chancellor
found that custody matters do not fal within the narrow class of casesthat would give alitigant the right to
proceed in forma pauperis. Indeed, the United States Supreme Court inM.L.B. explicitly hed that most
domedtic rdaions matters, including custody, do not involve fundamenta rights that would guarantee an
attorney. It noted that parenta statustermination decreesare* apart fromminerun civil actions, even from

other domestic relations matters such as divorce, paternity, and child custody” 1d. at 127.

10



131. Reginaarguesthat she should be granted in forma pauperis status because she hasbeendenied
the right to make many of the choices that most parents make, such as the right to decide where Michadl
should live, where he should go to school, and what sports he should play. She believes that the
chancdlor's grant of sole legd and physicd custody to the Packs terminates a ggnificant portion of her
parentd rights, which she dlams adlows her an informa pauperisappeal. Reginacitesinre T.A.P., 742
S0.2d 1095 (Miss. 1999) for the propositionthat an gppellant canproceed in for ma pauperiswhenthere
is no terminetion of parentd rights but the minor child isgivento athird party. However, in T.A.P., unlike
the present case, the family court denied both custody and vistation rights of the naturd mother. The
Missssppi Supreme Court found that the denid of both custody and vigtation“ effectively terminated” her
parenta rights. 1d. at 1100 (119).

132.  Weareunadleto find that the chancellor’ sgranting of solelegd and physcd custody to the Packs
condtitutes the termination of afundamentd right that would merit an in forma pauperis apped. Theloss
of custody does not sever the parent-child bond. M.L.B., 519 U.S. a 121. In the present case, the
chancdlor granted Reginaliberd vistaionrightsand dlowed Reginaliberd telephone contact, e-mail and
written correspondence with Michadl. The chancedllor held that *the child has aright to love both parties
and that nether should interferewiththat relationship.” The chancellor endeavored to maintain the parent-
child bond between Regina and Michad. For this reason, we do not find that the chancellor’s decision
affected the fundamentd right cited inM.L.B., namdy the permanent severance of the relationship between
the naturd parent and her child. We affirm the trid court’ s ruling.

IV. WHETHER THE COURT ABUSED ITS DISCRETION FOR REFUSING TO AWARD
REGINA’SATTORNEY’S FEES BECAUSE OF FRAUD COMMITTED UPON THE COURT

11



133. Regina argues that the Packs committed fraud for claming that they were unable to find Regina
when they pursued their 1997 order granting generd guardianship. The Packs stated under oath, “The
naturd mother of said minor child is Regina Schonewitz whose Post Office Address and Street Address
isunknown to petitionersafter diligent searchand inquiry.” At trial, when they were asked about what they
had done to locate Regina, neither Sandra nor Douglas Pack could produce any evidence of adiligent
search and inquiry. Regina argues that these statements amount to fraud and that the chancdlor wasin
error for not awarding attorney’ s fees due to this fraud.
134. Regina never argued the issue of whether the Packs committed fraud to the chancellor, and she
raises the issue for the firgt time on gpped.  1ssues that were not presented to the tria court cannot be
raised beforethis Court. Under Mississppi law, “an appdlant isnot entitled to raise anew issue on gpped,
gnceto do so preventsthe tria court from having the opportunity to address the dleged error.” West v.
West, 891 So. 2d 203, 214 (Miss. 2004) (quoting Crowev. Smith, 603 So. 2d 301, 305 (Miss. 1992)).
We decline to address this issue.
135. THE JUDGMENT OF THE CHANCERY COURT OF HARRISON COUNTY IS
AFFIRMED IN PARTAND REVERSED AND REMANDED IN PART FOR PROCEEDINGS
CONSISTENT WITH THIS OPINION. COSTS OF THIS APPEAL ARE ASSESSED
EQUALLY BETWEEN THE APPELLANT AND THE APPELLEES.

KING, CJ., BRIDGES AND LEE, P.JJ., GRIFFIS, BARNES AND ISHEE, JJ.,

CONCUR. IRVING, J.,CONCURSIN RESULT ONLY. MYERS, J., CONCURSIN PART
AND DISSENTSIN PART WITHOUT SEPARATE WRITTEN OPINION.
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