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MYERS, J., FOR THE COURT:
1. Thiscase arisesfromthe Circuit Court of Harrison County’ sdismissa of WilliamTruax, 111's, and
gx additiond appdlants apped. For the sake of brevity we will refer to them sngularly as Truax. The
appeal was from the decisons of the Gulfport City Council granting a zoning change and a special use
permit for the construction of anew humane shelter complex within the City of Gulfport. Aggrieved by the

circuit court’ sdismissa of his action, Truax gppeds raisng the following three issues.



|. WHETHER THE CIRCUIT COURT’ SDISMISSAL OF TRUAX’SAPPEAL BASED ON
FAILURE TO FILE A BRIEF WAS AN ABUSE OF DISCRETION.

II. WHETHER THE CIRCUIT COURT’S DISMISSAL OF TRUAX'S APPEAL WAS IN
VIOLATION OF RULE 2 OF THE MISSISSIPPI RULES OF APPELLATE PROCEDURE
AND WAS, THEREFORE, AN ABUSE OF DISCRETION.

I11. WHETHER THE CIRCUIT COURT’ SDISMISSAL OF TRUAX'SAPPEAL SHOULD
BE REVERSED DUE TO EXCUSABLE NEGLECT.

Finding no reversible error, we affirm.

STATEMENT OF FACTS
92. On June 26, 2002, Eric Aschaffenburg, acting on behdf of the Humane Society of South
Missssppi, Inc. and 5 Star Development, LLC, filed an gpplication for a specia use exception for the
purpose of alowing a humane shelter to be placed inanarea zoned as B-2, Generd Business. On duly 1,
2002, Aschaffenburga so petitioned the City of Gulfport to rezone the subject property from B-2 to I-2,
Light Industrid, for the purpose of locating the new humane shelter.
113. OnJduly 25, 2002, the Gulfport City Planning Commissionheld a hearing on both topics, and made
arecommendation to gpprove the zoning change. OnAugust 15, 2002, the Zoning Board of Adjustment
and Apped s held a hearing and the specia use exception was recommended for gpproval.
14. On August 20, 2002, Truax filed his notice of apped pertaining to the August 15, 2002 decison
of the Zoning Board of Adjustment and A pped s whichrecommended the speci al useexception be granted.
Onthe same day, the Gulfport City Council approved the zoning change requested, and inresponseto this
goprova, on August 30, 2002, Truax filed abill of exceptions.
15. On September 17, 2002, the Gulfport City Council approved the specia use permit requested.
In response to this gpproval, Truax filed his second hill of exceptions, this one deding with the gpprova

of the City’ s grant of the specia use permit. The Humane Society then filed its motion to intervene which



was granted, making Truax, the Humane Society, and the City of Gulfport the three parties to the action.

T6. OnMarch6, 2003, a briefing schedule was entered, setting the due date for Truax’ sbrief asMarch
12, 2003. The parties agreed to a one week extenson. One day prior to the brief’ s due date, Truax’s
counsd sought a second extension, claming alack of the record pertaining to the rezoning decision.
q7. Boththe Humane Society and the City of Gulfport opposed this request and inresponsefiled ther
motion to dismisson April 2, 2003. The reason given for their opposition to an additiond extension was
that the Humane Soci ety was unable to move forward with its multimillion dollar project aslongas Truax’s
apped was pending. On April 11, 2003, the Harrison County Circuit Court held a hearing on the maiter,
at which time Truax’s counsd did not appear due to an emergency medica condition. The motion to
dismiss was continued until April 22, 2003, a which time Judge Kosta Vlahos dismissed Truax’ s gpped
for falure to comply with Uniform Circuit Court Rule 5.06.
118. Onapped, Truax arguesthat dismissa of hisdam was not mandatory under the Missssppi Rules
of Appellate Procedure. Further, Truax argues that the brief isnot to be considered as evidence and that
on areview of the decisionof anadminigrative agency, the circuit court’ s decision should be based solely
on the record; therefore, a brief is not required.

LEGAL ANALYSIS

. WHETHER THE CIRCUIT COURT’'S DISMISSAL OF TRUAX'S APPEAL BASED ON
FAILURE TO FILE A BRIEF WAS AN ABUSE OF DISCRETION.

STANDARD OF REVIEW
“Since the adoption of the Mississppi Rules of Civil Procedure, it is clear tha the granting of

moations to dismissis subject to the discretion of the trid court. ThisCourt can only reversewhen there has



been an abuse of that discretion.” Roebuck v. City of Aberdeen, 671 So. 2d 49, 50 (Miss. 1996) (dting
Carter v. Clegg, 557 So. 2d 1187, 1190 (Miss. 1990)).
DISCUSSION

T9. In Truax’s first assgnment of error, he argues that the drcuit court’s dismissal of his appeal for
falureto file abrief was an abuse of discretion. Further, Truax arguesthat the Gulfport City Council erred
in gpproving the requested zoning amendments.
110. Truaxarguesthat the gppellate brief isnot itsdf evidence, but rather the only actua evidence which
isnecessary to make a determination, isthat whichis contained inthe officid record. Further, Truax argues
that dismissd of hisaction, for falure to file an appdlate brief, would be a* draconian sanction” as sated
by Pub. Employees Ret. Sys. v. Allen, 834 So. 2d 50, 53 (118) (Miss. Ct. App. 2002), and that such
drastic action was improper.
11.  Indetermining whether dismissa of Truax’s action was proper, this Court must first look to the
rulesrelied upon by the trid judge in making his determination. First, Uniform Circuit Court Rule 5.06,
Briefs on Appeds on the Record, states as follows:

Briefsfiledinan appeal onthe record must conformto the practice in the Supreme Court,

induding form, time of filing and service, except that the parties should file only anorigina

and one copy of each brief. The consequences of fallure to timdly file a brief will be the

same as in the Supreme Court.
Asstated by thisrule, fallureto timdy filea brief is subject to the same consequence as would be gpplicable
if the failure had occurred before the Mississippi Supreme Court. Inorder to determinethe proper remedy,
we must look to Rule 31(b) and (d) of the Rules of Appellate Procedure, which reads as follows:.

Rule 31. Filing and Service of Briefs

(b) Time for Filing and Service of Briefs. The gppelant shdl serve and filethe
gopellant’ s brief within 40 days after the date on which the record isfiled. The appdllee



112.
filing of the record in which to file his gppellate brief. Failure to comply with this timeframe subjects one
to the provisons of Rule 31(d) which states that the apped may be dismissed uponmotionof the appellee
or on the Supreme Court’s own mation. The circuit court below dismissed Truax’s gpped pursuant to
theserulesand it can hardly be stated that ajudge has abused his discretion by taking suchanactionclearly
prescribed by our rules. Additiondly, suchaction hasbeenrecognized as proper inour jurisprudence. See

ZurichAmericanlins. Co. of lllinoisv. Beadey Contracting Co., 779 So. 2d 1132, 1134-35(1112-14)

dhdl serve and file the appellee’s brief within 30 days after service of the brief of the
gopelant. The gppellant may serve and fileareply brief within 14 days after service of the
brief of the appellee. In cross-appedls, the appellant and cross-appellee may serve and
file acombined responsive brief within 30 days after service of the combined brief of the
appdleeand cross-appellant. The cross-appdlant’ s reply under Rule 28(c) may then be
served within 14 days after service of the gppellant’s combined responsive brief.

(d) Consequences of Failure to File Briefs. If an agopdlant fals to file the
appellant’s brief within the time provided by this rule or within the time as extended, the
appeal may be dismissed on motion of appellee or on the Supreme Court’s own motion
asprovidedinRue2. If anappeleefalsto filethe appellee’ shrief asrequired, suchbrief,
if later filed, may be stricken from the record on motion of appellant or on the motion of
the appropriate appellate court. An gppellee who fals to file a brief will not be heard a
ord argument except by permission of the court.

Asstated by Rule of Appellate Procedure Rule 31(b) and (d), Truax was granted forty days after

(Miss. Ct. App. 2000). Therefore, Truax’sfirst contention is without merit.

113.

by dlowing a zoning amendment. The gpplicable sandard of review concerning matters of re-zoning is

Next, Truax argues that the Gulfport City Council erred by approving the specia use permit and

limited and is stated as follows;

In order to re-zone property, it must be shown by substantia evidence that there was a
mistake in the origind zoning or that the character of the neighborhood has changed to
judtify reclassfication, and that there is a public need for re-zoning. Old Canton Hills
Homeowners Ass'n v. Mayor of Jackson, 749 So. 2d 54, 62 (122) (Miss. 1999).
Judicid review is limited in matters involving re-zoning. “The zoning decison of alocd
governing body which appears to be fairly debatable will not be disturbed on appeal, and



will be set asde only if it clearly appears the decison is arbitrary, capricious,
discriminatory, illegd or is not supported by substantiad evidence.” Fondren North
Renaissance v. Mayor of Jackson, 749 So. 2d 974, 977 (17) (Miss 1999); City of
Biloxi v. M.C. Hilbert, 597 So. 2d 1276, 1280 (Miss. 1992). “Courts should not
condtitute themselves as a zoning board for amunicipdity.” McWaters v. City of Biloxi,
591 So. 2d 824, 828 (Miss 1991).

The decision of a local governing board is presumed vaid, and the burden is upon the
person seeking to set it asde to show that it was arbitrary, capricious and unreasonable.
Board of Aldermen, City of Clinton v. Conerly, 509 So. 2d 877, 884 (Miss. 1987);
Waltersv. Cityof Greenville, 751 So. 2d 1206, 1211 (Miss. Ct. App. 1999). Ifthere-
zoning decision of the City of [Gulfport] is to be reversed, the residents appealing the
decison bear the burden of proving that the decision rendered was arbitrary, capricious,
discriminatory, or beyond the legd authority of the city’s board or unsupported by
subgantid evidence. McWaters, 591 So. 2d a 827. The terms “abitrary” and
“capricious’ were defined by our supreme court in Burks v. Amite County School Dist.,
708 So. 2d 1366, 1370 (114) (Miss. 1998) (citing McGowan v. Mississippi Sate Oil
& GasBd.,604 So. 2d 312, 322 (Miss. 1992)). An act isarbitrary when it is not done
according to reasonor judgment, but depending onthe will lone. “Capricious’ is defined
as any act done without reason, in a whimscad manner, implying ether a lack of
understanding of or adisregard for the surrounding factsand settled controlling principles.
Id.

Since “farly debatable’ isthe opposite of arbitrary and capricious, if the decison to re-

zone the property is found to be fairly debatable it must be dlowed to stand. Fondren,

749 So. 2d at 977.
Gentry v. City of Baldwyn, 821 So. 2d 870, 872-73 (115-7) (Miss. Ct. App. 2002).
14. Inthecasesub judice, the record indicates that the character of the neighborhood had beenin
dedline for some period of time and that the humane society’s locating in the area would be beneficid.
From the record, both the humane society as wel as the residents in the subject area acknowledge the
presence of vagrants around the proposed location and the record further indicates that the city has

experienced problems with people usng the proposed sSite as an area to deposit their trash. Ladtly, the

record States that a large amount of asbestos is present in at least one of the buildings located on the



proposed sitewhichwould be professondly removed during remodding, and that the buildings have been
vacant and in a state of disrepair for anumber of years.
9115.  Further, the record indicatesthat aneed was present for the relocation and that the improvements
to the exigting facilities would increase the property vaues of the surrounding area. With such testimony
present in the record, we cannot say that the decison to grant the requested zoning change was arbitrary,
capricious, discriminatory, or illegd, to the contrary, giventhis tesimony, the decisionof the city was a the
very leadt, fairly debatable. Therefore, thisissue is without merit.
1. WHETHER THE CIRCUIT COURT'S DISMISSAL OF TRUAX'S APPEAL WAS IN
VIOLATION OF RULE 2 OF THE MISSISSIPPI RULES OF APPELLATE PROCEDURE AND
WAS, THEREFORE, AN ABUSE OF DISCRETION.

STANDARD OF REVIEW
116. The gpplicable standard of review for Truax’s second contention of error is the same as that
addressed inTruax'sfirg issue. As stated previoudy, the grant of amotionto dismississubject to thetrid
court’s discretion and this Court will only reverse when there has been an abuse of that discretion.
Roebuck, 670 So. 2d at 50.

DISCUSSION

17.  Truax next arguesthat the dismissa of his gpped by the Circuit Court of Harrison County wasin
error, asthe procedure applied in dismissing his gpped did not conform to Rule 2()(2) of the Missssppi
Rulesof Appellate Procedure. Thisissueisraised for thefirst timeon gpped, and “fallureto rasetheissue
inthetrid court bars it from being raised for the first time on gpped.” Zurich Am. Ins. Co., 779 So. 2d
at 1134 (111) (quoting Riggs v. Sate, 744 So. 2d 365, 372 (126) (Miss. Ct. App. 1999)). Wenotethat
Truax faledto raise thisissue at any point before the circuit court, although numerous opportunities were

avalable. Assuch, thisissueis procedurdly barred, and we decline to address thisissue.



I1l. WHETHER THE CIRCUIT COURT’'S DISMISSAL OF TRUAX'S APPEAL SHOULD BE
REVERSED DUE TO EXCUSABLE NEGLECT.

DISCUSSION

118. Truax lagtly arguesthat the dismissa of hisappeal should be reversed due to excusable neglect by
hisformer attorney. In support of this contention, Truax submits, as Exhibit A “under sed” to his brief, a
letter from aboard certified psychiatrist stating that his former attorney was prescribed pain medications
for lower back disc herniations. The letter explains that as a Sde-effect to taking these medications, one
may experience depression with symptoms of problems with concentration and mativation, as well as
forgetfulness that can cause missed deadlines and other problems. Truax's argument fails as these
contentions are not properly before this Court and they are without merit.

119.  Firg, by providing this document “under sedl,” both the City of Gulfport and Humane Society of
South Mississppi, Inc. have been denied an opportunity to meaningfully address these issues. Truax has
not followed the proper procedures for filing adocument under seal (see Missssppi Rules of Appellate
Procedure, Rules 10(f), 25(b), and 48A(b) and (€)) and by doing so, has denied both the City of Gulfport
and Humane Society of SouthMississppi, Inc. ameaningful opportunity to addressthisissue. Rather, both
the City of Gulfport and Humane Society of South Mississippi, Inc. have been forced to resort to
speculationinaneffort to argue the issue. As stated by the Mississippi Supreme Court, “[ t]his Court will
consider only those matters that actudly appear in the record and does not rely on mere assertions in
briefs” Touchstone v. Touchstone, 682 So. 2d 374, 380 (Miss. 1996) (cting American Fire
Protection, Inc. v. Lewis, 653 So. 2d 1387, 1390 (Miss. 1995)). Assuch, thetria court cannot be hed
in error for issues never presented before it. American Fire Protection, Inc., 653 So. 2d at 1390. As

such, thisissue is procedurdly barred.



920. Truax'sargument fails for a second reason aswell. During the hearing on the Humane Society’s
and City’smotion to dismiss, Truax's former atorney testified asfollows.

[BY TRUAX'S FORMER ATTORNEY]: It was my assumption that we had as well

received the documents that we requested directly fromthe dity. It cameto my attention -

- The person in our office that writes briefs is [a colleague of Truax’s former attorney].

And whenshe sat down and started to write these briefs, she brought to my attentionthat

there were no documents in our file involving the rezoning.
921. Asisdemongrated by the record, Truax’s former attorney was not responsible for authoring the
appellatebrief. Assuch, any aleged medica condition which may have affected hisattorney’ sperformance
has no bearing on the failure to prepare the gppellate brief. As such, thisissue is without merit.

122. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

KING, C.J.,BRIDGESAND LEE, P.JJ., CHANDLER AND BARNES, JJ., CONCUR.
IRVING, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY GRIFFIS, J.
ISHEE, J., NOT PARTICIPATING.

IRVING, J., DISSENTING:

123.  The mgority finds that the circuit court committed no error in reying upon Uniform Circuit and
County Court Rule 5.06 to dismiss Truax’s gpped. That rule provides.
Briefsfiledin an apped on the record must conformto the practice inthe Supreme Court,
induding form, time of filing and service, except that the parties should file only an origina
and one copy of each brief. The consequences of fallure to timdy file a brief will be the
same as in the Supreme Court.
The rule provides that the consequences of failing to timdy file abrief shdl be the same as in the Supreme
Court.

724.  The consequences of an gppellant’ sfallure to file the gppelant’ s brief in the Missssppi Supreme

Court are st forth in Rule 31(d) of the Rules of Appellate Procedure. Subsection (d) provides that “[i]f



an gopellant falls to file the gppellant’s brief within the time provided by this rule or within the time as
extended, the appeal may be dismissed on motion of appelleeor on the Supreme Court’sown motion
asprovided in Rule 2.”
125. Rule 2 of the Rules of Appellate Procedure providesin part asfollows:

(a) Dismissal of Appeal

(2) MandatoryDismissal. Angpped shall be dismissadif the notice of gpped wasnot timely filed
pursuant to Rules 4 or 5.

(2) Discretionary Dismissal. Anappea may be dismissed uponmotion of a party or on
motion of the appropriate appellate court (i) when the court determines that there is an
obvious failure to prosecute an apped; or (ii) when a party fals to comply subgtantialy
with these rules. When either court, on its on motion or on motion of a party,
determinesthat dismissal may be warranted under this Rule 2(a)(2), the clerk of the
Supreme Court shall give written noticetothe party in default, apprising the party
of the nature of the deficiency. If the party indefault falsto correct the deficiency within
fourteen (14) days after the notification, the apped shdl be dismissed by the clerk of the
Supreme Court. The attorney for the party in default has the burden to correct promptly
any deficiency or to see that the default is corrected by the appropriate official. Motions
for additiond time in which to file briefs will not be entertained &fter the notice of the
deficiency has issued.

(emphasis added).

926. While dismissng the appdlant’s gpped is a permissble consequence of not timely filing the
aopellant’ shrief, the dismissd is neither required nor automatic. Asthe plain reading of therule reveds—
before adismissa can occur — the defaulting party must be given notice of the deficiency (the fallure to
file the appdlant’s brief) and fourteen days to cure the deficiency.

927.  Inthe case before us, the circuit court, prior to dismissing Truax’ sapped, did not cause notice to
be given to imby the clerk of the circuit court; therefore, the court did not comply with Rule 5.06 of the

Uniform Rules of Circuit and County Court Practice. Executing the consequence without following the

10



procedure which is a prerequidte to acquiring the authority to execute the consequenceis hardly what is
contemplated by the rule.

728. On these facts, | an compelled to conclude that the circuit court abused its discretion when it
dismissed Truax’s appeal without following the notice procedure mandated by Rule 31 (d) and made
gpplicable by itsown Rule 5.06. For the reasons presented, | respectfully dissent. | would reverse and
remand.

GRIFFIS, J., JOINSTHIS SEPARATE WRITTEN OPINION.

11



