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IRVING, J., FOR THE COURT:

1. On May 1, 2001, David Smmons pleaded guilty to two counts of automobile burglary and was

sentenced to five years in the custody of the Missssppi Department of Corrections with three years

suspended. He was also placed on supervised probation for three years to commence at the conclusion

of hisincarceration. Smmons violated hisprobati onby drivingwhile under the influence. His probation was

revoked, and he was remanded to the custody of the MDOC to serve the three years which had been

suspended.



2. On March 5, 2004, SSimmons filed amotion for credit for time served on probation. This motion

was denied by the Circuit Court of Winston County. Aggrieved, Simmons now appeds and assertsthat
thetrid court erred when it denied him credit for the time served on probation.

13. Wefind no error in the decison reached by the trid court; therefore, we affirm its judgment.

ANALYSISAND DISCUSSION OF THE ISSUES

14. Simmons contends that the Sentencing Reform Act of 1984 classfies probation as a sentence in
and of itsdf and isan dternative to incarceration.  In support of this argument Simmons cites,

U.S v. Bahe, 201 F.3d 1124 (9th Cir. 2000). However, this classfication that Simmons refers to is
merely the definition of probationwithin a discussonabout the legidative history of the Sentencing Reform

Act of 1984. It doesnot offer Smmonsany help. Further, the Sentencing Reform Act of 1984 isafederd
act and has no gpplication to state crimind offenses.

5. Smmons next argues that he should have been givencredit for the probationtime served whenhis
sentence wasreingated.  Simmons cites Kennick v. Superior Court, 736 F. 2d 1277,

1282-83 (9th Cir. 1984). A review of Kennick reveds that Smmons's argument is misplaced.
The Kennick court held that “at least when the question before the court is whether the probationer can
be required to re-serve [Sc] probationtime dready served, probation is punishment within the meaning of
the double jeopardy clause.” Id. at 1282. Theingant caseisdigtinguishablefrom Kennick. Smmonswas
not required to re-serve his probationtime but was required to serve the suspended sentence as result of
aviolaionof hisprobation. Therefore, there was no double jeopardy because the time that Smmonswas

required to serve was custodial time and not probationary time.



T6. Missssppi Code Annotated Section 47-7-37 (Rev. 2004) (emphasis added) grantscircuit courts
the authority to revoke probation and providesin pertinent part:

At any time during the period of probation the court, or judge In vacation, may issue a
warrant for violating any of the conditions of probation or suspension of sentence and
cause the probationer to be arrested. . . . Thereupon, or upon an arrest by warrant as
herein provided, the court, in termtime or vacation, shall cause the probationer to be
brought before it and may continue or revoke al or any part of the probation or the
suspension of sentence, and may cause the sentence imposed to be executed or may
impose any part of the sentence which might have been imposed at the time of the
conviction. . . . No part of the time that one is on probation shall be considered as
any part of the time that he shall be sentenced to serve

q7. In essence, probation does not equal time served and cannot be credited toward a suspended
sentence. Accordingly, we hold that the trid court had the authority to impose Simmons' s suspended
sentence and that Simmons was not entitled to credit for the probation time served.

T8. THEJUDGMENT OF WINSTON COUNTY CIRCUIT COURT DENYING MOTION
FOR CREDIT FOR TIME SERVED IS AFFIRMED. ALL COSTSOF THISAPPEAL ARE
ASSESSED TO WINSTON COUNTY.

KING, CJ.,BRIDGESAND LEE, P.JJ., MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.



