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ISHEE, J., FOR THE COURT:
1. The petitioner was convicted of murder and sentenced to aterm of life imprisonment. Hismotion
for ajudgment notwithstanding the verdict or, in the dternative, anew trid wasdenied. Finding no error,

we afirm.



STATEMENT OF FACTS

92. OnJduly 5, 2000, Gwynette Spierswas found murdered inher home inHancock County. Shewas
discovered with her hands tied together, lying in a pool of blood caused by a laceration to her head. A
policeinvestigationensued, and an autopsy later determined that the cause of deathwas strangulation. The
coroner also determined that Spiers died at gpproximately 11:00 p.m. on July 4, 2000.

113. Based oninterviewsand recovered evidence, the police believed that anindividud named William
Roger McNelll, ak.a. Beep, had beenat the scene of the crime onthe night of the murder. The policedso
learned that Spiers and McNaeill had lived together off and on for aperiod of time prior to the murder.
After interviewing Spiers sfriends and family, it became apparent that she had been a narcotics user and
dedler. Further investigation reveded that another individua, named Eric Jarvis, had dso been a Spiers's
home the night of the murder. The police interviewed Jarvis, who admitted that he had been at Spiers's
home and that he had seen someone in the house. At the time of hisinitid interview withthe police, Jarvis
was under indictment for a separate drug charge and he gave only alimited tatement. Eleven monthslater,
however, Jarvis again spokewiththe policeand thistime he positively identified McNelll as the person he
saw in Spiers's house the night she was murdered. Jarvis dso gave the police details relating to the
mechanicsof his narcotics transactions: when Spiers needed narcotics for a sde, she would page Jarvis,
Jarvis scode number was 07, Spiers scode number was 96, and McNelll’ scode number was 101. Jarvis
showed the police a message he had received on his pager from Spiers' s home phone a 10:02 p.m. the
night of the murder. That message contained the code numbers 96 and 101 which indicated that Spiers
needed narcotics from Jarvis to sdl to McNelll that evening. Jarvis dso told the police that he and his

girlfriend, Catherine Johnson, had gone to Spiers shome on the night she was murdered inresponse to her



pager message. Jarvistold the police that no one answered the door and that he found anote which stated
that Spiershad goneto afriend shouse. Jarvistold the police that while he was at Spiers s house, he saw
McNelll inddethe home, and that despite repeated requests by Jarvis, McNelll would not open the door.
14. Meanwhile, McNalll was being sought by the police in connectionwiththe murder. He was seen
at afriend shouse severd days after Spiers's body was discovered, and when police arrived to question
him, he fled into awooded area. McNeill was later apprehended through the use of a K-9 unit. When
McNell wasarrested, the police discovered some femde jewdry inhis possession. Spiers srelatives|ater
identified severd items of jewelry as beonging to Spiers. The police requested and received awarrant to
collect blood and hair samplesfromMcNaelll whichwere sent for DNA testing. DNA andyssof evidence
recovered fromthe crime scene further implicated McNaelll in the murder. Tissue fromfingermal scrapings
taken from Spiers's right hand revealed a match probability with McNaeill of less than one in five trillion
individuas, blood discovered onapair of blue jeans a the crime scene reveded a match probability with
McNeill of lessthan onein twenty-six million individuas, and blood discovered on the pantyhose used to
bind Spiers s hands revealed a match probability with McNelll of lessthanone in seventy-three thousand
individuds.

5. In May 2001, McNeill was indicted as a habitua offender* for the crime of murder, pursuant to
Miss.CodeAnn. §97-3-19(1)(a) (Rev. 2000). McNelll’strid wasorigindly set for April 2002; however,
it was eventudly continued until February 2003. During that period, McNelll filed a number of maotions,
induding three motions to request funds to secure expert assistance. The first two motions involved

requestsfor fundsto secure the assistance of anexpert inDNA andyss. The third motionrequested funds

1 McNeill wasindicted as a habitud offender pursuant to Miss. Code Ann. § 99-19-83 (Rev.
2000). The record reflects that he had three felony convictions prior to this indictment for murder.
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to secure the assstance of an expert in gatigtica genetics. The trid court granted McNelll’s motions
requesting anexpert inDNA andys's, and McNelll secured the ass stance of RonActon, Ph.D. However,
the trid court denied McNelll’s request for an expert in datistica genetics. In addition, McNelll filed a
moation in limine to prohibit the State from offering testimony regarding probabilities and/or statistics with
regard to DNA evidence in the case. That motion was heard prior to voir dire and was subsequently
denied. Thetria proceeded and McNelll was convicted by ajury. He was later sentenced to aterm of
lifeimprisonment. McNelll filed amotion for ajudgment notwithstanding the verdict or, in the dternative,
anew trid. Thetria court denied the motion.

96. Aggrieved, McNeill now gppedls asserting the fallowing: (1) whether the trid court erred in its
rulings regarding expert witnesses and expert testimony; and (2) whether the trial court erred in denying
McNell’smotionfor a judgment notwithstanding the verdict or, in the dternative, anew trid because the
verdict was againg the overwhdming weight of the evidence.

ISSUESAND ANALYSIS

Whether thetrial court erred in itsrulingsregarding expert witnesses and
expert testimony.

17. McNeill asserts that the trid court erred in denying his motion in limine to prohibit or limit the
testimony of the State' s expert witness regarding statistics and probabilitiesrelating to datistical genetics.
McNelll dso maintains thet the trid court erred in denying his motion to secure funds for the assistance of
an expert in the fidd of statistica genetics because McNeill had a substantial need for such an expert
witness. SeeHansenv. State, 592 So. 2d 114 (Miss. 1991). Specificdly, McNeill contendsthat the tria
court abused its discretion by dlowing the State’ s expert witness to testify to conclusonsin the form of

probabilities and Stetistics based upon satistical genetics after denying McNeill’s motion to secure funds



toretananexpert indatigtica genetics. McNelll maintains that the trid was fundamentdly unfair because
the use of anexpert in the field of Satistical genetics was necessary to rebut the concluson offered by the
State’ s expert withess. McNelll further argues that because the State did not produce dl of the DNA
evidence until tendays prior to trid, McNalll was severely prejudiced by hisingbility to adequately prepare
for cross-examination, and he could not offer his own expert testimony regarding statistical genetics in
rebuttal.
T18. The State points out that McNelll was provided fundsfor anexpert witness, and arguesthat it was
not an abuse of discretion to alow evidence of DNA matching without requiring statistical anadlyss of the
match. See Wattsv. State, 733 So. 2d 214 (Miss. 1999). The State further argues that McNelll offers
no evidence that his retained expert could not ably assg, or that the expert who was permitted to testify
for the State was not qualified.
T9. McNelll’s argument mandates adiscussionof boththe standard of review for atrid court’ srefusa
to provide funds for an expert witness, and the standard of review of atrid court'sdenid of amotionin
limine. Each will be discussed in turn.

1. Expet Witness.
110.  We begin by addressing the trid court’s decison to deny McNaeill’ smotionto secureanexpert in
the field of population genetics. A trid court’s denia of amotion for funds to secure the assistance of an
expert witnessis reviewed for abuse of discretion. Hansen, 592 So. 2d at 125. Thetrid court is only
required to provide funds for an expert witness upon a showing of substantia need by the defendant. 1d.
“The accused is required to offer concrete reasons for reguiring such assistance, not ‘ undevel oped
assartions that the requested assistance would be beneficid . .. .’ 1d. (quoting Caldwell v. Mississippi,

472 U.S. 320, 323 n.1 (1985)).



11. Additiondly, the Mississppi Supreme Court enumerated severd factors to be considered in
determining whether an indigent defendant’ strid was unfair due to being denied anexpert witness. These
factorsincdlude: (1) the degree of access the defendant had to the State’ s expert witness; (2) whether the
expert was avalable for rigorous cross-examination; and (3) lack of prejudice or incompetence onthe part
of the State’' s expert witness. Fisher v. City of Eupora, 587 So. 2d 878, 883 (Miss. 1991).

12. Wenoteat the outset of our analysisthat the record reflects thet the tria court granted McNelll’s
motion to secure the assistance of an expert in DNA anayss, and the trid court dlowed virtuadly an
identical expenditure of funds by both the State and McNeill.? The State secured an expert witness who
was qudlified to discuss both the mechanics of DNA andysis and the Statistical issues related to that
andyss. McNell maintainsthat he should have been dlowed to retain multiple experts, however, heoffers

no argument asto hisinability to secure an expert with a capability equivaent to that of the State’' s expert.

113.  After goplying the Fisher factorsto the record, wefind no support for McNeill’ sdamthat hewas
prejudiced by the trid court’s decison to deny his motion for an additional expert witness. Specificaly,
we conclude from the record that McNeill had equal access to the State's expert witness through the
discovery process, and that McNelll had every opportunity to rigoroudy cross-examine the State’ s expert
a trid. Although McNeill argues that the State' s expert was prgjudiced towards him from the outset
because the expert was aware that McNelll was the suspect in this case even before he conducted the
DNA andyss, wefind this argument to be without merit. Therecord clearly reflectsthat the State’ sexpert

witness conducted the DNA andyss in a method consstent with rdiable principles and methods. See

2 The record reflects that the trial court issued orders authorizing the payment of $4,160.40 for
the expense of the State’ s only expert witness and $4,153.55 for the expense of McNélll’s only expert
witness; a difference of $6.85.



M.R.E. 702. McNelll offersno detailed argument to the contrary. In the find anadyss, McNall’ stactica
decison to employ a specific expert witness was his to make, and he is solely responsible for the
conseguences of the choicehe made. We are unable to conclude that the tria court abused its discretion
, ahd we find this argument to be without merit.

2. MdioninLimine.

14. We turn now to addressthetrid court’s decison to deny McNaelll’s motionin limine. McNelll
arguesthat the trid court abused itsdiscretion by alowing the State' s expert to testify to conclusionsinthe
form of probahilities and datistics based on atistical genetics. McNelll maintains thet the trid court’'s
erroneous decison to denying McNelll’s mation in limine requires areversd of McNalll’s conviction.
115. We pause to consder when amation in limine should be granted:
A moetion in limine “should be granted only when the tria court finds two factors are
present: (1) the materid or evidence in question will be inadmissble at a trid under the
rules of evidence; and (2) the mere offer, reference, or statements made during tria
concerning the materid will tend to prejudice the jury.”
McGilberry v. State, 797 So. 2d 940, 942 (112) (Miss. 2001) (quoting Whittley v. City of Meridian,
530 So. 2d 1341, 1344 (Miss. 1988)).
16. The Missssppi Supreme Court has ruled on this specific issue regarding the admissibility of
daidicad evidencein casesinvolving DNA andysis holding that “where the trid court finds that evidence
of aDNA meatch is admissible as relevant, the court should also dlow scientific Stetistica evidence which
shows the frequency with which the match might occur inagivenpopulation.” Baldwinv. State, 757 So.
2d 227, 231 (1115) (Miss. 2000). TheBaldwin court, rdyingonM.R.E.C 702, specificdly hed that where

the witness has been qudified as an expert in DNA andysss, the trid court iswithin its discretion to alow

the expert to give his opinion of the population frequency profile. Baldwin, 757 So. 2d at 233 (120).



17. Baldwinaddressesthefirst prongof the McGilberry test regarding motionsinlimine. TheBaldwin
court planly held that evidence of this natureisadmissble. Asto the second prong of theMcGilberry test,
there is no question that the State’' s expert witness testimony was inculpatory. However, McNell offers
no substantive argument as to how that testimony prejudiced the jury. We find, therefore, based on
Baldwin and M.R.E. 702, that the testimony offered by the State' s expert witness was admissible. We
concludethat the informationwas essentia for the jury to understand the evidence and to determine afact
in issue, namdy, whether McNelll murdered Spiers. We find that the jury was not prgudiced by the
datistical tetimony, and that the trid court did not abuse its discretion in denying McNelll’s motion in
limine
. Whether thetrial court erredin denying McNeill’smotion for a judgment

notwithstanding the verdict or, in the alternative, a new trial becausethe
verdict was againgt the overwheming weight of the evidence.

118. McNell arguesthat thetria court erred in denying his motion for ajudgment notwithstanding the
verdict or, in the dternative, anew trid because the verdict defieslogic and was based on obvious lies and
the tesimony of abiased expert witness. Specificaly, McNelll maintainsthat Jarvis stestimony was so full
of liesthat it was not believable. McNaeill dams that Jarvis fabricated the story that he saw McNelll in
Spiers' s house the night of the murder in order to take suspicion off of himsdf. Additiondly, McNalll

assarts that the State’ sexpert withesson DNA anaysis was biased since he was being paid by the State.

119.  Asprevioudy mentioned, McNeill wasindicted for murder pursuant to Miss. Code Ann. 8 97-3-
19(1)(a). Section 97-3-19(1)(a) defines murder as“[t]he killing of a human being without the authority of

law by any means or inany manner . . . [w]hendone withdeliberate design to effect the death of the person



killed, or of any humanbeing. ...” Therefore, the State was required to prove beyond areasonabl e doubt

that McNelll unlawfully killed Spiersin Hancock County with deliberate design or intent.

920. The Missssppi Supreme Court has recently revisited the distinction between the respective
standards of review regarding amoation for ajudgment notwithstanding the verdict and amotionfor anew

trid. We will address each standard individualy.

1. Sufficiency of the evidence.

9121. A motionfor ajudgment notwithstandingthe verdict challengesthe legd sufficiency of the evidence.
The stlandard of review isasfollows the evidenceis examined in the light most favorable to the State; all
credible evidence found cons stent withthe defendant's guilt must be accepted astrue; and, the prosecution
is alowed the bendfit of dl sound and reasonable inferences which may be drawn from the evidence.
Jones v. State, 669 So. 2d 1383, 1388 (Miss. 1995). This Court may only reverse a jury’s conviction
based on insufficient evidence where the evidence viewed in the light most favorable to the prosecution is
suchthat afar and reasonable jury could not find the defendant guilty. 1d. Toemploy a"lessstringent rule
would denigrate the congtitutional power and responsibility of the jury in our crimina justice system.”

Malone v. State, 486 So. 2d 360, 366 (Miss. 1986).

2. Weght of the evidence

722. TheMissssppi Supreme Court has recently clarified the sandard of review regarding the denid
of amotion for a new trid based on the verdict being againgt the overwhelming weight of the evidence.
That sandard is asfollows. “[w]hen reviewing a denid of amotion for anew trid, based onanobjection
to the weight of the evidence, we will only disturb a verdict when it is so contrary to the overwheming

weght of the evidencethat to alowit to stand would sanctionan unconscionable injugtice” Bushv. State,



NO. 2003-KA-01528-SCT (118) (Miss. 2005) (citing Herring v. State, 691 So. 2d 948, 957 (Miss.
1997)). “The evidence should be viewed in the light most favorable to the verdict.” 1d. The reviewing
court gts as a limited “thirteenth juror” and weighs the evidence which was presented to the jury. Bush,
NO. 2003-KA-01528-SCT (118). The reviewing court, however, must be mindful that “the power to
grant anew trid should beinvoked only in exceptiona casesin which the evidence preponderates heavily
agang the verdict.” Bush, NO. 2003-KA-01528-SCT (1/18) (citing Amiker v. Drugs For Less, Inc.,

796 So. 2d 942, 947 (T18) (Miss. 2000)).

723.  Withthese standards of review inmind, this Court must consider whether the evidence offered by
the State had the requisite weight and sufficiency to prove beyond a reasonable doubt that McNeill

unlawfully killed Spiersin Hancock County with deliberate design or intent.

124. We begin our andysis with the undisputed issues of jurisdiction and cause of degth. The record
reflects undisputed testimony that the murder occurred in Hancock County. Furthermore, the coroner’s
undisputed testimony reflects that there was a deliberate design on the part of Spiers's attacker to effect
her death, based onthe nature of the injuries she received. The coroner testified that Spiers was hit in the
back of the head with a pipe-shaped object which caused a deep laceration approximately three inches

long, and that Spier was strangled to desth.

125. The sole issue in dispute was the identity of the person who unlawfully, willfully, and feonioudy
killed Spiers. Therecord reflectsthat the State provided testimony from Jarvis and from the expert on
DNA andyss to prove that McNeill committed the murder. Jarvistestified that he saw McNelll at the
scene of the murder that night, and the State’ s expert witness provided the conclusions of the DNA testing;

namdy, the probabilities that McNeill was the murderer based on an analysis of the genetic material

10



discovered at the crime scene. See 4. McNalll offered his own expert witness stestimony to contradict
the conclusions of the State's expert. Additionally, McNeill argued that other individuas had amotive to
murder Spiers, including Jarvis. McNelll was dlowed the assistance of an expert witness to advance the
theory of his case, and McNalll had every opportunity to do so. Furthermore, each of the State’ switnesses

was subjected to the crucible of cross-examination.

726. After examining the evidence in the light most favorable to the State, and after accepting astrue al
credible evidence found cons stent withthe defendant's guilt, and after affording the prosecutionthe benefit
of the sound and reasonable inferences which may be drawn from the evidence, we find that a far and
reasonable jury could conclude, based on the sufficiency of the evidence, that McNelll unlanfully murdered
Spiers with deliberate design in Hancock County. We conclude that the State offered sufficient evidence

as to each dement of the murder charge againgt McNeill.

127.  Furthermore, after viewingthe evidenceinthe light most favorable to the verdict, and after weighing
the evidence asalimited “thirteenthjuror,” wefind that the evidence does not preponderate heavily against
the verdict, and that the verdict does not sanction an unconscionable injustice. We agree that there were
difficult issues of credibility for the jury to make, however, matters regarding the weight and credibility to
be accorded the evidence are to be resolved by the jury. Schuck v. State, 865 So. 2d 1111, 1123 (1134)
(Miss. 2003). This Court’ srole asalimited “thirteenthjuror” is restricted to considering whether the jury’s
resolution of the conflicting testimony amounted to an unconscionable injugtice. In this case, after viewing
the evidence in the light most favorable to the verdict, we are unable to conclude that the jury’s decison

to find McNeill guilty of murder was beyond the weight of the evidence.

128. THE JUDGMENT OF THE CIRCUIT COURT OF HANCOCK COUNTY OF
CONVICTION OF MURDER AND SENTENCE OF LIFE WITHOUT PAROLE IN THE
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CUSTODYOFTHEMISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO HANCOCK COUNTY.

KING, C.J., BRIDGESAND LEE, P.JJ., IRVING, MYERS, CHANDLER,
GRIFFIS, AND BARNES, JJ., CONCUR.
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