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BARNES, J., FOR THE COURT:

1. Ellis Dawkins entered a pleaof guilty on August 19, 2002, to the capita rape of his daughter, who
was aged ten a the time of the assault. Dissatisfied with receiving the minimum sentence of twenty years
(tenof whichwere suspended) and five years of post-rel ease supervison, Dawkins filed amationfor post-
conviction relief on October 2, 2003. The motion was denied without a hearing by the circuit court.
Dawkins appedls that denid raisng numerous issues, most of whichare directly contradicted by his petition

to enter plea agreement and the plea qudification hearing. Finding no error in the trid court’s denid of



post-conviction relief, we affirm.
STATEMENT OF FACTS

92. Hlis Dawkins wasindicted by thegrand jury of Marshdl County, Missssppi, on October 7, 1998;
count one of the indictment charged Dawkinswithstatutory rape of child under the age of fourteenbetween
January 1 and June 30, 1998, in violaion of section 97-3-65(1) of the Mississippi Code; count two
charged Dawkins with sexud battery of the same child, aged ten at the time, on or about July 22, 1998,
inviolation of section 97-3-95(d) of the Mississippi Code. The record before usisdlent asto the reason
for delay in bringing Dawkins to trid on these charges. On August 19, 2002, Dawkins signed a sworn
"petition of defendant for court to accept plea,” in which he pled guilty to capita rape. At ahearing later
that day, the drcuit judge informed Dawkins of his condtitutiona rights and questioned him extengvey
about his knowledge of those rights and his understanding that, in pleading guilty, he was waiving those
rights. Inresponseto questioning, Dawkins admitted that he wasinfact guilty of the crime of capita rape,
denied suffering from any type of disability which might impair his ability to understand the court
proceedings, denied that anyone had intimidated or coerced him into pleading guilty, and acknowledged

that he had reviewed the plea petition with his attorney and was satisfied withthe servicesof his attorney.

113. Circuit Court Judge Andrew K. Howorth determined that Dawkins fredy and voluntarily offered
his plea.of guilty to capital rape and, based upon the court’s observation of Dawkins before the bench,
found him capable and competent to enter the plea. The court accepted Dawkins's plea of guilty to the
crime of capita rape and sentenced him, in accordance with the recommendation of the State, to the

minimum sentence of twentyyears, withtenyears suspended and five years' post-release supervison. The



maximum sentence for statutory rape by someone of Dawkins sage islife imprisonment. See Miss. Code
Ann. § 97-3-65(2)(c) (Rev. 2000).
14. On petitionfor post-conviction collaterd rdief, Dawkins disavowed his admissonof guilt, dleging
the fallowing: his pleawasinvoluntary as he was* mentaly incompetent” fromthe fal se accusations; hisright
to a speedy trid had been violated; the prosecution had coerced him into pleading guilty with false
evidence; and his counsel had provided him ineffective assistance.  Judge Howorth denied Dawkins's
motion for post-conviction relief without an evidentiary hearing. Dawkins has appealed to this Court
seeking reversd of the circuit court's ruling.
ISSUESAND ANALYSIS
. WHETHER THE CIRCUIT COURT ERRED IN NOT GRANTING THE
PETITIONER A HEARING OR APPOINTED COUNSEL IN THE POST-
CONVICTION PROCEEDINGS.
15. Dawkins raises two procedura issuesregarding the circuit court’ s handling of hismotionfor post-
convictionrdief: the court’ sdecision not to grant Dawkinsahearing before dismissng themotion for post-
conviction relief and the court’ s denid of gppointed counsd. The Satute regarding summary dismissa of
amotion for post-conviction relief is clear and reads as follows:
If it planly appears from the face of the mation, any annexed exhibits and prior
proceedings inthe case that the movant is not entitled to any rdief, the judge may makean
order for itsdismissal and cause the prisoner to be notified.
Miss. Code Ann. § 99-39-11 (2) (Rev. 2000). InSmithv. State, the Mississippi Supreme Court stated:
Smith's current contentions and credibility are certainly suspect. When we compare his
previous sworn tesimony during his guilty plea with his current affidavit, the latter is

practicaly rendered a"sham," thus dlowing the summary dismissd of the petitionto stand.

Smith v. Sate, 636 So. 2d 1220, 1224 (Miss. 1994). Most of Dawkins' s contentions are directly



contradicted by his petition to enter plea agreement and the plea qudification hearing. Judge Howorth
specificdly asked Dawkins, “ Hasanybody done anything to intimidate you, coerceyou, beat you, intimidate
you, anything eseto try to force you to plead guilty?” To which, Dawkins responded, “No, sr.” The
judge dso asked Dawkins, “Has anybody promised you a lighter sentence, . . . any other type of
inducement, areward or anything like that to try to persuade you to plead guilty?” To which, Dawkins
againresponded, “No, sr.” Judge Howorth asked Dawkins, “ Areyou suffering from any typeof disability,
physicd, menta or otherwise, that might impair or affect your ability to understand what’ s going on here
today?” Dawkins replied, “No, sr.” When asked if he was satisfied with his attorney, Dawkins
responded, “Yes, Sr.” The supreme court has held that dlegations in post-conviction pleadings that are
completely contradicted by the sworn testimony in the record do not require ahearing. Taylor v. State,
682 So. 2d 359, 364 (Miss. 1996). Denid of an evidentiary hearing was, thus, judtified with respect to
the mgority of Dawkins s contentions by this reason done.
T6. Dawkins raises two issues which we discuss separately as they are not directly contradicted by
his prior sworn tetimony. However, we agree with the trid court’s determination that no hearing was
required with respect to either issue. The Mississippi Supreme Court has Sated:

By statute and under long-established precedent, the movant in a post-conviction relief

motionmust make some reasonable demonstration of the actual existence of evidencethat,

if shown satidfectorily at a hearing, would indicate an entittement to rdief. Mere

unsupported assertions contained in the motion may be disregarded by the trid court and

the motion dismissed without the necessity of a hearing.

Davidson v. State, 850 So.2d 158, 159-60 (14) (Miss. Ct. App. 2003) (citations omitted).



7.  First, Dawkins makes unusud dlegations that a“ Judge Lance™ dismissed the capital rapecaseon
May 5, 2000, and that the prosecution made a “motion” to defense counsel giving him “permisson” to
dismissthe casein Augus of 2000. These dlegations are contradictory on their face. Had thetrid judge
dismissed the case on May 5, 2000, the prosecution would have no need to give “permission” to
Dawkins's counsd to dismissthe casein August of 2000. Dawkins provides no evidence that ether of
these events occurred. There are no affidavits ether of the judge in question or of the unidentified
prosecutor who alegedly gave permisson to dismiss the charges. Further, in the order denying post-
convictionrdief, the drcuit court judge confirms that he reviewed “the court fileinthiscase” and considered
dl matters “in light most favorable’ to Dawkins. If there were anything in the record to substantiate
Dawkins s cdams of digmissd in May or amotion in August of 2000, the circuit court judge surdly would
have identified it. This Court finds no evidence presented by Dawkins that would require an evidentiary
hearing on thisissue.

118. Second, Dawkins contends that an FBI Report of Examination of certain deoxyribonucleic acid
(DNA) samples submitted in connection with the case (attached to his petition) proves his innocence and
that his counsdl misunderstood the report and incorrectly advised him to plead guilty. The DNA report
refutes rather than supports Dawkins's alegations of innocence. The DNA anaysis could not exclude
Dawkins as a potentid contributor of the mae DNA obtained from the victin' s panties. The report stated

that “the probability of sdecting an unrelated individud at random from the generd population who could

This Court is unaware of any Judge Lance serving the circuit court digtrict in which Dawkins was
convicted during the time frame at issue. This Court can only assume that Dawkinsis attempting to refer
to ether Judge William R. Lamb or Judge Henry L. Lackey.
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be a potentia contributor to the mixture of DNA from [the panties] was 1 in 2.4 hillion from the Black
population, gpproximately 1 in 5.3 hillionfromthe Caucas anpopulation, gpproximately 1in2.2 billionfrom
the Southeastern Hispanic population, and approximately 1 in 12 billion from the Southwestern Hispanic
population.” The report noted that the vicim and Dawkins “account for dl of the results obtained from
[the] specimen . .. "2 Nonetheless, Dawkins contends that the report evidenced his innocence as vulvar
and rectal swabsfromthe vicim produced “no conclusive typing results. . . for comparisonto [Dawkins]”
Further, Dawkins congtrues the report’s conclusion that “[njo STR [short tandem repest] typing results
unlike the [victim] specimen were obtained from [the panties]” to mean that the DNA on the panties “did
not match” the victim.

T°. On itsface, the report condemns rather than exonerates Dawkins. While some of the arguments
Dawkins raises on gppea might have been addressed on cross-examination of the DNA examiner,® the
report itself does not, on its face, raise any question concerning Dawkins's guilt. Dawkins hasfaled to
demongtrate the actua existence of evidence which would indicate his entitlement to relief. Accordingly
we find that the circuit court judge did not err in denying Dawkins an evidentiary hearing.

110. Asno evidentiary hearing was required, there was no need for the trid court to appoint counsel

for Dawkins. Section 99-39-23 (1) of the Mississippi Code providesthat counsel may be appointed for

2Dawkins atempted to explain this finding by aleging that the mother of the victim, withwhomhe
was having a sexud rdationship, must have “wipgd] hersdf” with the child's panties following a sexud
encounter with Dawkinsin an attempt to “set [him] up.”

3For example, the witness could have been cross examined regarding the “double negative’—no
STRtyping resultsunlikethe [victim]” -- whichlead Dawkins to believe the report showed that the panties
did not contain DNA of the victim or could have addressed Dawkins s contentionthet his son could have
been the source of the DNA since he is “rdated to” Dawkins and the report merely discusses the
probabilities that the DNA came from an “unrelated” source.
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post-convictionproceedings if anevidentiary hearing is required. Miss. Code Ann. §99-39-23(1) (Rev.
2000) (emphadis added). Further, the supreme court has held "acrimind defendant has neither astate nor
federal congtitutiond right to appointed counsel in post-convictionproceedings.” Moorev. State, 587 So.
2d 1193, 1195 (Miss. 1991). Dawkins's assgnment of error in the court’ s refusdl to appoint counsd is
without merit.

. WHETHER DAWKINSS COURT APPOINTED COUNSEL AND

PROSECUTING ATTORNEY USED MISREPRESENTATION TO OBTAIN A

PLEA OF GUILTY.
11. Dawkinsnow clamsthat his counsd informed him that he would be digible for parole after one
year. This dam is contradicted by the signed plea agreement, which stated the agreed to sentence was

twenty yearswithten years suspended and made no mention of parole. Dawkinstestified to thejudgethat

he had reviewed the plea agreement, understood it, and wished to plead guilty based on the agreement.

12. Dawkinsdso clamsthat he was coerced into the plea agreement by fase evidence, indudingthe
DNA test the FBI performed.* The DNA report could not exclude Dawkins as the source of the semen
found in his daughter's panties. There is no evidence that the prosecutor or Dawkins's counsdl told
Dawkins anything but the truth with respect to the DNA andyss. The State gpparently informed Dawkins
the evidence was sufficient to convict him, and offered him apleainstead of trid. The record reflects that

Dawkins voluntarily accepted this plea on the advice of his counsd.

4 Dawkins aso daims that his counsd and the prosecutor misrepresented the existence of a
videotape that showed Dawkins “had sex with his daughter so muchthat it looked like she ha[d] had 3 or
4 babies” He has offered no evidence that the tape did not, in fact, exis.
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113.  The plea acceptance record completely contradicts Dawkinss dams that he was coerced into
pleading guilty. When clams are contradicted by the record of the pleaacceptance, they may be labeled
asa"sham" by the court and be disregarded. Taylor v. State, 682 So. 2d 359, 363 (Miss. 1996) (citing
King v. Sate, 679 So. 2d 208, 210-11 (Miss. 1996)). Since Dawkinss clamsfal outsde the record,
the dlegations can be disregarded by this Court. Thisissue iswithout merit.

[1l. WHETHER DAWKINSSGUILTY PLEA WASMADE INVOLUNTARILY OR

UNKNOWINGLY ANDWHETHERPETITIONER'S5TH, 6TH, OR14THUNITED

STATES CONSTITUTIONAL RIGHTSWERE VIOLATED.
14. “[The] determination of voluntariness may be evaluated by looking to see whether the defendant
was advised of the nature of the charges againgt him, the rights which he would be walving by pleading
quilty, the maximum sentencesthat he could receive for the crimeswithwhichhe was charged and whether
he was satisfied with the advice and counsd of hisattorney.” Gunter v. State, 841 So. 2d 195, 197 (14)
(Miss. Ct. App. 2003). “A pleaisvoluntary if the defendant knows what the elements are of the charge
agang him indluding an underganding of the charge and its relaion to him, what effect the pleawill have,
and what the poss ble sentence might be because of hisplea” Wilsonv. State, 577 So. 2d 394, 396-97
(Miss. 1991).
115. The only evidence for this Court to examine is the plea qualification record. During the plea
hearing, Dawkins testified that his pleawas voluntary and that he understood hisrights. Thejudge assured
that Dawkins was aware of the charges againgt him. Dawkins was aso informed of hisrightsto a speedy
trid, the righnt to trid by jury, and his right to confrontation of witnesses. The plea hearing shows that
Dawkins voluntarily waived each of theserights. The judge specificaly informed Dawkins of the maximum

punishment for capital rape. The judge satisfied each of the eements required to render a guilty plea



voluntary.

7116. Dawkinsdlegesthat he isinnocent and was so threatened by the prosecutor and his own attorney
that he became “mentaly incompetent” at the time the plea was entered. Without more, this Court cannot
grant Dawkinsrelief. Further, Dawkins tedtified a the plea qualification hearing that he was not suffering
from any type of disability which might impair his ability to understand the court proceedings and no one
had intimidated or coerced him into pleading guilty. Judge Howorth observed Dawkins and determined
that his pleaof guilty was offered fredy and voluntarily and found him cgpable and competent to enter the
plea. Therefore, thisissue iswithout merit.

117.  Dawkins further claimsthat he was denied the right to a peedy trid.® Itis clear from the record
that Dawkins was advised of hisright to a speedy tria by Judge Howorth before the plea was accepted
and that Dawkins acknowledged that he was waiving this right. The supreme court has held that the
gatutory and congtitutiond right to a speedy trid is waived by entry of avadid guilty plea. Anderson v.
Sate, 577 So. 2d 390, 391 (Miss. 1991). Therefore, thisissue iswithout merit.

IV. WHETHER PETITIONER'S PLEA OF GUILTY WAS SUPPORTED BY THE
EVIDENCE.

118. Dawkinsdamsthat his pleaof guiltyisnot supported by the evidence, and that proof is required

*Dawkins makes a second timeliness argument as well; he daims that he was not tried within two
years, therefore, the action was barred by atwo-year statute of limitations. Missssppi Code Annotated
Section99-1-5 provides atwo-year limitationon the prosecutionof a number of crimes. Rape, however,
isexpressly excluded. Miss. Code Ann. § 99-1-5 (Rev. 2000). By necessity, statutory rapeisincluded
within thisexception. Op. Atty. Gen. No. 2001-0476. Further, the limitation appliesto the time between
the commission of the crime and the commencement of the prosecution. See Miss. Code Ann. § 99-1-5
(Rev. 2000). Prosecution may be commenced by indictment. See Miss. Code Ann. § 99-1-7 (Rev.
2000). Intheingant case, Dawkins wasindicted, and his prosecution thus commenced, withinten months
of thecrime.



to accept apleaof guilty. ThisCourt hashed many timesthat adefendant waives hisright to chdlengethe
State's evidence by entering a vdid guilty plea. Young v. State, 797 So. 2d 239, 246 (17) (Miss. Ct.
App. 2001); Johnson v. State, 753 So. 2d 449, 456 (117-18) (Miss. Ct. App. 1999); Jefferson v.
Sate, 556 So. 2d 1016, 1019 (Miss. 1989). Dawkins s contentions are without merit.

V. WHETHER PETITIONER IS ENTITLED TO RELIEF BASED ON
INEFFECTIVE ASSISTANCE OF COUNSEL.

119. Dawkinssfind damisthat his gppointed counsd wasineffective. Dawkinsmakesclamstheat his
attorney acted in concert withthe prosecutor, did not discussthe DNA resultswithhim, misunderstood the
andyss, misrepresented to him that the DNA report evidenced Dawkin's guilt and erroneoudy advised
him to accept the plea agreement. We find this argument to be wholly without merit. The Missssppi
Supreme Court has adopted the Srickland v. Washington, 466 U.S. 668, 687-96 (1984), test for
determining ineffective assstance of counsd dams. Eakesv. State, 665 So. 2d 852, 872 (Miss. 1995).
"A defendant mugt show that his attorney's performance was deficient, and that the deficiency was so
subgtantid as to deprive the defendant of afair tria.” Johnsonv. Sate, 753 So. 2d 449, 452 (15) (Miss.
Ct. App. 1999) (ating Eakes, 665 So. 2d at 872). Both dements of the test must be proven by the
defendant. Brown v. State, 626 So. 2d 114, 115 (Miss. 1993). “There is a Srong, yet rebuttable,
presumptionthat counsdl'sconduct falswithin the wide range of reasonable professond assistance.” Cole
v. Sate, 666 So. 2d 767, 775 (Miss. 1995) (citing Frierson v. State, 606 So. 2d 604, 608 (Miss.
1992)). To overcomethis presumption, "[t] he defendant must show that there is areasonable probability
that, but for counsdl’'s unprofessiona errors, the result of the proceeding would have been different. A

reasonable probability isa probability suffident to undermine confidenceinthe outcome.” Strickland, 466
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U.S. at 694 (1120). 120.The record reflects thet it is Dawkins, rather than his appointed counsel, who
misunderstood the import of the DNA andysis. Cognizant of the effect the DNA analyss would have on
Dawkins's case, his counsd was able to secure a plea agreement of twenty yearsin prison, which isthe
minmum alowed by statute. Had Dawkins been found guilty, he could have been sentenced to life in
prison. Dawkinshas not demongtrated that hiscounsdl wasineffectivein reviewing the DNA evidenceand
advisng Dawkinsto plead guilty.

921.  Dawkins findly contends that his attorney misrepresented to him that he “did not have aright to
apped.” Dawkins's counsel was correct. Since Dawkins entered a guilty plea, he was not entitled to a
direct gpped. Section 99-35-101 specificaly provides that “an gpped from the circuit court to the
supreme court shdl not be dlowed in any case where the defendant enters aplea of guilty.” Miss. Code
Ann. 8§ 99-35-101; see also Walton v. State, 752 So.2d 452, 454-55 (1/6) (Miss. Ct. App.1999) (by
pleading gquilty, crimind defendant by passestheright todirect appeal). During the pleaqudification hearing,
Judge Howorthexplained to Dawkins that * except for some very limited circumstances, you waive or give
up the right to an appedl if the Court acceptsyour pleaof guilty.” When asked if he understood, Dawkins
replied, “Yes, gr.” Dawkins s contention is without merit.

922.  For these reasons, we affirm the circuit court's summary denid of the petition for post-conviction
relief.

123. THEJUDGMENT OF THE CIRCUIT COURT OFMARSHALL COUNTY DENYING
POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE

ASSESSED TO MARSHALL COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ., IRVING, MYERS, CHANDLER, GRIFFIS
AND ISHEE, JJ., CONCUR.
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