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GRIFFIS, J.,, FOR THE COURT:
1. Sunny S. Brewer apped s the chancellor’ sjudgment awarding Ritchie W. Brewer adivorce based
on uncondoned adultery and giving im primary physical custody of their minor child. Wefind no error and
afirm.

FACTS



2. Ritchie and Sunny Brewer were married on June 21, 1997. Onechild wasborn to their marriage,
who, a thetime of thetrid in this matter, was gpproximately four years old.

113. On January 15, 2003, Ritchiefiled for divorce based on uncondoned adultery and habitud crue
and inhuman trestment. Ritchie sought custody of the minor child. Sunny filed her answer and counter-
complant for divorce on January 28, 2003, seeking adivorce onthe grounds of habitua cruel and inhuman

trestment or, in the dterndtive, irreconcilable differences. Sunny aso sought custody of the minor child.

14. A temporary order was entered, on April 15, 2003, in which physical and legd custody of the
minor child was to be shared by the parties on dternating weekends. A trid in this matter was held on
September 10, 2003.
5. On October 3, 2003, the chancdlor issued his memorandum opinion granting Ritchie a divorce
from Sunny based on uncondoned adultery. Ritchie and Sunny were awarded joint legd custody of the
minor child, with Ritchie having primary physicd custody. A find judgment of divorce was subsequently
entered. Sunny filed a pogt-trid motion, which was denied by the chancery court.
T6. Sunny gppedls and arguesthat: (1) the chancdlor erred ingranting a divorce based on uncondoned
adultery since he gpplied an incorrect legd standard, and (2) the chancellor erred in awarding Ritchie
primary physica custody of the minor child.

ANALYSS

Did the chancellor err in granting the divorce based on uncondoned
adultery?

17. Sunny arguesthat the chancdllor erred ingranting the divorce based on uncondoned adultery. She

contends the chancellor gpplied the wrong legd standard used to prove adultery.



118. A charge of adultery may be grounds for a divorce upon a showing of either an infatuation for a
particular person of the opposite sex or a generaly adulterous nature on the part of the defendant.
McAdory v. McAdory, 608 So. 2d 695, 700 (Miss. 1992) (ating Owenv. Gerity, 422 So. 2d 284, 287
(Miss. 1982)). Proof of ether of these dements must be supported by evidence of a reasonable
opportunity to satisfy the infatuation or proclivity. I1d. Adultery as aground for divorce must be proved
by clear and convincing evidence. Brooks v. Brooks, 652 So. 2d 1113, 1116 (Miss. 1995).

T9. In his memaorandum opinion, the chancellor stated that “ adultery [was] shown by a preponderance
of the evidence to be the cause of the marriage falling.” Thus, Sunny is correct in her contention that the
chancdllor applied the wrong legd standard. However, upon review of therecord, it is apparent that clear
and convincing evidence established that Sunny committed uncondoned adultery.

110.  Sunny admitted to having an extramarital sexud relaionship with Dr. ISdro Amigo, beginning in
October 2002, while working onassgnment inMarietta, Ohio. Sunny arguesthat thisaffair was condoned
by Ritchie snce she and Ritchie had sexud intercourse three times after Ritchie learned of her affair with
Dr. Amigo.

f11. Condonation is the forgiveness of amarita offense. Wood v. Wood, 495 So. 2d 503, 505 (Miss.
1986). Condonationisconditioned onthe offending spouse’ scontinued good behavior. Id. If theinjurious
actsarerenewed or repeated, the right to make the condoned offense aground for divorceisrevived. See
Lindseyv. Lindsey, 818 So. 2d 1191, 1195 (118) (Miss. 2002); Manning v. Manning, 160 Miss. 318,
318 (1931).

12.  Sunny acknowledged that Ritchie never forgave her for her adulterous afar withDr. Amigo. She

further tedtified that after separating from Ritchie she resumed her relationship with Dr. Amigo while in



Scottsdale, Arizona. Moreover, in addition to her adulterous relaionship with Dr. Amigo, Sunny testified
that she had two other adulterous relationships with two different men after her separation from Ritchie.
13.  Once properly married by law, the parties remain married until the entry of an order of find
divorce. See Mcllwain v. Mcllwain, 815 So. 2d 476, 479 (17) (Miss. Ct. App. 2002). Solong asthere
exigsand remains avaid marita relaionship, proof of adulterous conduct onthe part of one of the spouses
to the marriage, prior to the officid entry of a divorce order, whether before or after separation, may result
in a find order of divorce being granted to the innocent spouse because of the adulterous actions of the
other spouse. See Pucylowski v. Pucylowski, 741 So. 2d 998, 1001 (110) (Miss. Ct. App. 1999)
14. The chancdlor isthe primary judge of the weight and vaue of the testimony and his judgment will
not be disturbed unless manifestly wrong. Duboisv. Dubois, 275 So. 2d 100, 101 (Miss. 1973). This
Court “will affirm the decreeif the record shows any ground upon which the decision may be justified.”
Yates v. Yates, 284 So. 2d 46, 47 (Miss. 1973). Where the defendant admits to adulterous conduct and
this tesimony is corroborated withother circumstantid evidence, a divorce on the grounds of adultery will
be affirmed. See Arthur v. Arthur, 691 So. 2d 997, 1001 (Miss. 1997); Holden v. Frasher-Holden,
680 So. 2d 795, 799 (Miss. 1996).

115.  Althoughthe chancdlor misstated the legd standard for adultery, we find that there wasclear and
convinang evidence that Sunny committed uncondoned adultery. Therefore, we &ffirm the chancellor's
decison to grant adivorce on the ground of uncondoned adultry.

. Did the chancellor err in awarding Ritchie primary physical custody of the
minor child?

716. Indl child custody cases, the polestar consideration is the best interest of the child. Sellersv.

SHlers, 638 So. 2d 481, 485 (14) (Miss. 1994). Inmaking achild custody determination, it iswell settled



law that the tria court isto consder severd factors which include: the age of the children; the hedlth and
sex of the children; which parent had the continuity of care prior to the separation; which parent has the
best parenting kills and which has the willingness and capacity to provide primary child care; the
employment of the parents and thar respongbilitiesinthat employment; the physical and menta hedthand
age of the parents; emotiond ties between parent and child; the mord fitness of the parents; the home,
school and community record of the child; the preference of the child if of suffident age; the stability of the
home environment and employment of each parent; and any other relevant factors. Albright v. Albright,
437 So. 2d 1003, 1005 (Miss. 1983).

17. We may not dways agree with a chancellor's decison as to whether the best interests of a child
have been met, especidly whenwe must review that decision by reading volumes of documentsrather than
through persona interaction with the parties before us. Hensarling v. Hensarling, 824 So. 2d 583, 586-
87 (18) (Miss. 2002). However, in custody cases, we are bound by the limits of our standard of review
and may reverse only when the decison of the trid court was manifestly wrong, clearly erroneous, or an
erroneous legd standard was employed. Wright v. Sanley, 700 So. 2d 274, 280 (Miss. 1997).

118.  Sunny asserts that the chancellor falled to place on the record his findings as to each individud
Albright factor. Although a chancellor must consider the Albright factors, he need not expresdy
enumerate them. Mitchell v. Mitchell, 820 So. 2d 714, 722 (147) (Miss. Ct. App. 2000); Sobieski v.
Predar, 755 So. 2d 410, 413 (112) (Miss. 2000). In hismemorandum opinion, the chancelor correctly
identified the Albright factors asthe controlling authority inchild custody cases. The chancellor found the

fallowing Albright factors to be neutrd: age, hedth and sex of the child?; employment of the parent and

! The chancellor considered the tender years doctrine and stated that this doctrine would
normaly tend to favor Sunny. However, the chancellor awarded primary physical custody of the minor
child to Ritchie despite the age of the child. In Albright, the supreme court acknowledged the
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the responsibilities of that employment; physica and menta heathand age of the parents; the home, school
and community record of the child; preference of the child; and stability of home environment and
employment of each parent. The chancellor found no Albright factorsto favor Sunny. The chancellor
found the following Albright factorsto favor Ritchie: continuity of care; best parenting skills, willingness
and capacity to provide primary child care; emotiond ties of parent and child; and mord fitnessof parents.
119.  Sunny contendsthat the chancellor abused his discretionand was menifestly wrong in his evaluation
of the various Albright factors. Specificaly, Sunny arguesthat Richie did not prove that he wasfinanadly
able to provide for the minor child and thus the chancdlor erred in finding that the “employment of each
parent” factor was neutrd. However, the record shows that Ritchie's Rule 8.05 form was made part of
the court file. Ritchietegtified asto his sdlary, and his tetimony was identicd to the Rule 8.05 form he
submittedtothe court. At notimeduringtrid did Sunny chdlenge Ritchie sRule 8.05 form or histestimony
regardinghissdary. Thus, Sunny is procedurdly barred from raising the issue for the first time on gppedl.
See Crowe v. Smith, 603 So. 2d 301, 305 (Miss. 1992); Ellison v. Meek, 820 So. 2d 730, 736 (122)
(Miss. Ct. App. 2002).

920. The chancdlor’s opinion considered each of the Albright factors, offered his andyss of the
evidence relating to those factors, and then reached a conclusion as to which parent was favored under
each factor. The end result was that Ritchie should recelve primary physica custody of the minor child,

with Sunny having reasonable vidtation.

weakening of the tender years doctrine in determining who is the proper parent to receive custody of
the child. Albright, 437 So. 2d at 1005. The age of the child isjust one factor to be considered by a
chancelor when making a determination of custody and should carry no greater weight than any other
factor. Id.



721. Determining custody of children is one of the most difficuit decisonsthat courts must make. In
Buchanan v. Buchanan, 587 So. 2d 892, 898 (Miss. 1991), the supreme court held that:

Thelaw affordsno mathematicad formulafor deciding suchcases, and, evenwhenthe trid

judge sengtively assesses the factors noted in Albright v. Albright, 437 So.2d 1003,

1005 (Miss. 1983) and progeny, the best the judiciary can offer is a good guess. We

doubt it would be contrary to these children's best interests if [their parents] were to st

down and talk as the intdligent and mature adults they professto be and resolve these

matters without further civil warfare.

On the other hand, for one reason or another, we know and accept that there are times
when people cannot agree, and the reason we have courts is to decide these cases.

122.  We have reviewed the transcript and record. Clearly, the chancellor considered the decision on
custody aclose question. In making hisdecision, the chancellor relied onthe testimony of Dr. John Patrick
Gdloway, an expert gppointed by the court to evauate the parties and the minor child. Dr. Galoway
testified that Ritchie responded to the child’ sneeds and activities more actively than Sunny. He stated that
Ritchie was the “maingay in the family” and provided the child with the most positive influence. Dr.
Galoway further tegtified that the child had doser emotiond ties with Ritchie than with Sunny and noted
that the child stated that she wanted to live with her father. Dr. Galoway found that Ritchie was more
adaptive to the needs of the child. He dated that Sunny was not molding her life to fit her child's but
instead was atempting to make the child fit into her (Sunny’s) life. Specificaly, Dr. Galoway stated,
“[Sunny’s] more interested in other things & this particular time.”  Since he found Sunny’slifestyle to be
less conducive for rasing a four year old child, Dr. Galoway opined that Ritchie should be awarded
primary physical custody of the minor child.

923.  Thechancdlor gtsasfinder of fact inachild custody dispute. Rainey v. Rainey, 205 So. 2d 514,
515 (Miss. 1967). Assuch, thechancellor isvested with the responghbility to hear the evidence, assessthe

credibility of the witnesses, and determine ultimately what weight and worth to afford any particular aspect



of the proof. Id. The chancdlor's findings of fact so made are entitled to deference and it is not our role
to substitute our judgment for his. 1d. Asanappellate court, we often admonishoursavesthat we do not
need to re-examine dl of the evidence to see if it agrees with the chancdlor's ruling; rather, our duty is
merely to seeif the chancdlor'srulingis supported by substantid evidence. Leev. Lee, 798 So. 2d 1284,
1288 (114) (Miss. 2001). "So long asthereis substantia evidenceinthe record that, if found credible by
the chancdlor, would provide support for the chancellor's decison, this Court may not intercede Smply
to subgtitute our collective opinion for that of the chancellor.” Bower v. Bower, 758 So. 2d 405, 412
(133) (Miss. 2000).

924. Here, the chancdlor's findings are supported by credible evidence in the record. While this Court
may have given greater weight to different testimony, we cannot escape our responsibility to merely
determine whether there is credible evidence to support the chancellor's decison. If there is, we must
dfirmit. Bower, 758 So. 2d at 412 (133).

125. Thechancdlor adequatdly stated the factud findings and lega conclusonsthat herelied onto find
that the contested factors favored Ritchie. There was substantia evidence to support the chancdlor’s
award of custody to Ritchie. Accordingly, we find no reversble error and affirm the award of primary
physica custody of the parties minor child to Ritchie.

126. THE JUDGMENT OF THE CHANCERY COURT OF FORREST COUNTY IS
HEREBY AFFIRMED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO THE

APPELLANT.

KING, C.J., BRIDGES AND LEE, P.JJ., IRVING, MYERS, CHANDLER, BARNES
AND ISHEE, JJ. CONCUR.






