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1. Incausenumber 2003-CC-01709, the Public Employees Retirement System (PERS) appedsthe
decison of the Circuit Court of the First Judicia District of Hinds County which reversed its decision
denying Robert D. Pittman’sdamfor disability benefits. In cause number 2002-CC- 01349, Robert D.
Pittman apped s the decision of the Circuit Court of the First Judicid Digtrict of Hinds County afirming the
denid of disabilitybenefitsto him. Thejudgment in cause number 2002-CC-01349 was entered by Circuit
Judge Tomie Green on July 3, 2002, while the judgment in cause number 2002-CC-01709 was entered
by Circuit Judge Winston Kidd on September 20, 2002. By order of the Mississppi  Supreme Court
entered on September 20, 2003, the two cases were consolidated.

92. The issues in both cases are the same, that is, the propriety of Robert D. Pittman being avarded
or denied disability benefits by the Public Employees Retirement System.  In resolving this apped, we
proceed with PERS as the gppdlant and address the issue raised inits gppellate brief: the drcuit court
reweighed the facts and erroneoudy subgtituted itsjudgment for the judgment of PERS, the adminigrative
agency charged with the respongbility for deciding such issues of fact.

113. We find merit in PERS argument. Consequently, wereverse the judgment of the circuit court in
cause number 2002-CC-01709 and reingtate the decison of the Board of Trustees of the Public
Employees’ Retirement System. It followsthat thejudgment in cause number 2002-CC-01349 isaffirmed.

FACTS

14. On November 27, 1997, Fittman appealed to the Circuit Court of the First Judicid Didtrict of
Hinds County PERS' decisgon denying him disability benefits. From that point, the case took along and
circuitous route resulting inboth defeat and victory for Pittman. However, a recitation of that history isnot
necessary for our disposition. It is sufficient that we recount the relevant medica evidence undergirding

both Pittman’s and PERS' respective positions in the gppea now before us.



5. InAugust 1989, Robert D. Fittmanconsulted Dr. Robert J. Kaplan, adermatologist. At thet time,
Rittmanhad along higtory of psoriasis vulgarisinvolving hisentire body, scalp, face, neck, extremities, and
trunk. Dr. Kgplan'sdiagnosiswas condstent with Pittman’ shistory, that is, Dr. Kaplan diagnosed Pittman
with psoriasis vulgaris.

T6. In 1990, Pittman obtained employment with the City of Tupelo as aswornpoliceofficer. Prior to
this employment, Fittman had worked as a policeman for the City of Starkville. While employed with the
City of Tupeo, Rttman moved through the ranks and achieved the podtion of master sergeant. During
the rdevant period for purposes of this appedl, Pittmanwas serving as a Drug Abuse Res stance Education
(DARE) dfficer.

q7. Dr. Kaplan continued to see Pittman during the years 1990 and 1991, usualy on amonthly bass
and s8ldom less than on a quarterly basis dthough occasionaly six or seven months e apsed between the
periods of consultation and treatment. Dr. Kaplan continued histrestment of Pittman during the following
years, usudly seeing Fittman onamonthly basis, dthough sometimesthere was ether alittle less or alittle
more than a monthly interva between the trestments and conaultation. During this period of time, the
lesions, caused by the psoriasis vulgaris from which Pittman suffered, waxed and waned.

118. Dr. Kaplantedtified that, based upon a reasonable degree of medical certainty and probability, he
believedthat by 1997 Pittmanhad psoriatic arthritis He explained that psoriatic arthritisis associated with
psoriasis and is “a particular arthritis you get in the fingers, you get in the sacrailiac joints” Dr. Kaplan
stated that the effects of sucha conditionare sweling of some of the finger joints and pain in the back. He

further explained that this type of arthritis is often diagnosed dinicdly and by X-rays of the joints. Dr.

! Dr. Kaplan tegtified by deposition. This was a deposition given by Dr. Kaplan pursuant to a
workers compensation claim filed by Pittman.



K aplan testified that psoriatic arthritis factors would not be pogtive in blood cultures or blood studies
testing for rheumatoid arthritis. Accordingto Dr. Kagplan, psoriatic arthritis hasthe sametype of symptoms
as rheumatoid arthritis but the same diagnostic studies cannot detect psoriatic arthritis.

19. InDr. Kaplan’ sopinion, as of February 7, 1997, Attmanwastemporarily and totdly disabled from
performing hisdutiesasa police officer. Dr. Kaplan testified that, based on areasonabl e degree of medical
certainty and probability, Pittman could not perform the substantid requirements of his employment asa
policeofficer. Dr. Kgplan placed severd redtrictions on Pittman’ s activities although he could not give any
specific weight redtrictions. However, he stated that Pittman should avoid excessive lifting.

110. Dr. Kaplantedtified that Fittman had reached astable point. However, Dr. Kaplan would not say
that Pittmanhad reached maximum medical recovery, dthough he did not expect to curePittman’ spsoriass
vulgaris until new medications were avallable. Dr. Kaplan stated that it is often felt that if the psoriads gets
better the arthritiswill get better, but that is not dways the case.

11. Dr. Kaplan gave Fittman a ten to twenty-four percent anatomical impairment rating and
recommended that Pittman should consider retirement since Pittman’s condition was chronic, permanent,
and recdcitrant despite multiple treatment regimens. Dr. Kagplan opined that specific job activities, both
physicd and mentd, as asworn officer and as a DARE ingtructor caused Pittman’s condition to worsen.

712. PAttman was referred by Dr. Kaplan to Dr. Franklin Adams, a rheumatologist. Dr. Adams

impression was that Pittman was suffering from*psoriatic sacrailitis and psoriatic gpondylitis and probable
psoriatic arthropathy peripherdly.” Pittman was treated with anti-inflammatory medication. Dr. Adams,
nating that Pittmanwas onalong termleave of absence, opined, “This seems currently judtified, and unless
there is consderable improvement in this status it would be impossble for him to return to his prior

employment.” However, no objective evidence confirming these impressions accompanied the initia



evauation, and Dr. Adams reserved find opinion on the question of disability until after an adequate trid
of treetment. No further records from Dr. Adams were submitted.
113. PERS had Fittman evaduated by rheumatologist Dr. CharlesKing of Tupelo. Dr. King's notes
reflect the following:

He [Attman] comesin today with chief complaints of right shoulder and low back as well

as some knee pain. Thereisnothing on his history nor physical examinationto suggest the

presence of psoriatic arthritis. Hisback painis much more congstent with mechanica low

back pain and not back pain due to an inflammatory arthritis, such as psoriatic arthritis.

Additiondly, his neck painisagain more congstent with avery mild cervica spondyloss.

He did have some previous x-rays done in 1995 and | reviewed theseand they did reved

very mild joint space narrowing at the C6-C7 levd. | did repesat those x-rays today and

again dignment is good and | see no sgnificant spurring or cacificationof the longitudina

ligament. Thereisagan very mild joint space narrowing a the C6-C7 levd. | am going

to go ahead and obtain a complete blood count, sedimentationrate, and ¢ reactive protein

today again to screen for further evidence of inflammatory arthritis, athough again | redly

see no sgnificant evidence of that and | think is[sic] problems are mostly on the basis of

mild ogteoarthritis.
On the page containing Dr. King' stypewritten notesisthe following handwrittennotation, “The petient did
not go to the lab for his blood teting. Wetried to contact him at home but were unsuccessful.” It appears
that Dr. King presented hisreport to PERS without the benefit of the blood tests. However, it does appear
that some blood testing was done, the extent of which is not clear from the record. The record contains
an invoice from IMA Foundation, Inc. showing severa procedures were performed on April 22, 1997,
the date of Fittman’s consultation with Dr. King.
114. PRttmantestified that he had worked asapolicemanfor the City of Tupelo snce 1990, and that his
physician, Dr. Kaplan, had restricted him from performing certain job-related activities such as physicaly
contralling and arresting vident aiminals, sprinting and lifting items or people of weights up to and
exceeding 150 pounds. Pittman stated that he could no longer sprint because waking made the psoriasis

flareup and caused his hipsto hurt and, because of shoulder pain, he could no longer lift weights up to and



exceeding 150 pounds. Pittmanaso stated that he could not wear the tight fitting protective body armor
because wearing his bullet proof vest made his chest flare up with psoriasis. Fittman further testified that
extreme cold weather bothered him and that he got more psoriasis on his body when it was cold.

115. PFittman tedtified that he worked as a DARE officer. In that cgpacity, Pittman taught a core
curriculumto fifthand sixthgrade students. Pittman further testified that DARE has summer programs and
because of his condition, heis not able to fully participatein some of the athletic events. Pittman stated that
he has problems with walking and standing to a degree. Pittman dso stated that due to joint pain in the
elbows, hips and knees, heisnot adleto run, jump, or tackle. Pittman further testified that he had not
received any treatment for the joint pain because it was easier for him not to do those activities. Fittman
testified that Dr. Kaplan told him that the joint pain was part of the psoriasis. At the time of the hearing
before the appeals committee, Pittman was taking Temovate, Ultravate and antibiotics for his psoriasis.
Pittman testified that he has psoriasis on his chest, legs, genitd area, somach, buttock, fingernails, and
toenails and that his treetment for the lesons involve getting as few as 50 and as many as 200 injections
every two or three weeks.

116. The “Employer’s Statement of Job Requirements’ submitted to PERS as a part of Pittman’s
gpplicationfor disability benefitswasfilled out by Charles Richardson, personnd director for City of Tupdo
Police Department. On the statement Richardson checked “no” to thefollowing question: “In your opinion,
can the employee perform higher job?” However, the questiondoes not differentiate between the job as
apoliceofficer generdly and the job as a DARE paliceofficer whichdoes not involve the physicd activities
of apolice officer generaly.

ANALY SISAND DISCUSSION



17. The issue before the medical board and the disability gppeds committee, as wdl as the PERS
Board of Trustees, was whether Pittman, at the time of the determination of the disability question, could
continue to functioninhispositionasa DARE officer. PERSfirst arguesthat Pittman’ sclaim does not meet
the definition of adisability as defined under PERS law.
118. Disdhility isdefined as
the inability to perform the usud duties of employment or the incgpacity to perform such
lesser duties, if any, asthe employer, initsdiscretion, may assgn without materia reduction
incompensationor the incapacity to performthe duties of any employment covered by the

Public Employees Retirement System (Section25-11-101 et seq.) that isactudly offered
and is within the same generd territorid work area, without materid reduction in

compensation.

Miss. Code Ann. 8 25-11-113 (Rev. 2003).

119. PERSmaintansthat its decision denying disability benefits to Pittman was based on subgtantia
evidence. PERS contends that the report from Dr. King shows that Pittman did not suffer from psoriatic
arthritis and that PERS has the duty to determine which physician’ sassessment and other documentation
it should rely on in making its determination. In support of this argument, PERS cites Byrd v. Public
Employees Retirement System, 774 So. 2d 434, 438 (15) (Miss. 2000) for the proposition that it is
within its discretion to determine which documents gather more weight than others. PERS maintains that
the findings of the disability appeds committee, adopted by the Board of Trustees, are clearly supported
by the record. PERS contends that Pittman had been treated for years by Dr. Kaplan who was a
dermatologist and that Dr. Kaplan thought that Pittman may have psoriatic arthritis but did not have
objective evidence such astesting to confirm his opinion.

120.  RAttmancountersthat he made a primafacie case of disability withhisconditionof psoriasis vulgaris

and that hea soproved psoriatic arthritis. Pittman contendsthat he testified asto the effects of hiscondition



onhisjob asapolice sergeant and DARE ingtructor and clearly identified whichfunctions of the jobswere
impacted. Pittman maintains that his phydcian of longstanding, Dr. Kaplan, supported these effects by
medicd treatment, diagnogtic sudies, and a medica opinion based on a reasonable degree of medical
certainty and probability.

921. PERS next argues that the medica documentation submitted in support of Fittman’'s clam shows
that the complaintsare most likdy not the result of psoriatic arthritis. PERS contendsthat thedisability must
be the reasonthat the daimant terminated employment and that Pittmanfailed to establishproof that he was
disabled. PERS maintains that under the facts of this case and the record presented before this Court, it
is obvious that its actions, in determining whether a disability exists, are entirdy consstent with the
requirements of Mississippi Code Annotated section 25-11-113 (Rev. 2003) which defines “ disability.”
PERS further asserts that the drcuit court reweighed the facts, subdituting its judgment for that of the
adminigtrative body.

722.  Rittmancountersthat Dr. Adams, specidistinthe fidd of arthritis, performed the specific diagnogtic
teststo identify psoriatic arthritis and his positive findings were included by way of lab reports and office
notes containing opinions. Pittman maintainsthat Dr. King rendered hisreport to PERS without the benefit
of lab studies ordered by Dr. King and to which Fittman submitted. Fittman contends that Dr. King's
findings substantiated Pittman’ scomplaints of pain evenif by different diagnoses. mechanica lowback pan,
neck pain secondary to mild cervicd spondylosis and right shoulder pain secondary to tendinitis.

123.  Attmanaso contendsthat Dr. King' sopinionthat, “I do not find sgnificant evidence for psoriatic
arthritis” was given without review of his own lab sudies and without performing the HLA-B27 antibody
screen and was based soldy on, at most, a couple of hoursof review of history, physical exam, and x-rays.

Pittmanmaintains thet other thanthe referenceto Dr. King as one of Attman’ sprimary physicians, no other



evidenceor rationaleis supplied. Pittman contends that his testimony, Dr. Kaplan’ srecords, depositions
and opinions condtitute substantia evidence.

924. PERS contends that dthough Fittman aleged that he should be considered as a ful time police
officer, he was accommodated by being placed inthe DARE podtion. The DARE postion exempts him
from any regtriction related to the exposure to body fluidsinhiswork. The DARE pogtion adso exempts
him from performing annud physical fitnesstesting. PERS maintainsthat it did not find the statements of
Dr. Kaplan to be credible with regard to assessing disability. Therefore, there is no real compelling
evidence of psoriatic arthritis or limitations that it might cause.

125. RAttmancountersthat the DARE positionwas not anaccommodati on because Pittmanand another
officer originated the program in Tupelo before his condition became disabling.

926. Thisisby no meansaneasy case. What appearsreadily clear isthat therewas substantial evidence
that Pittman, a least at the time that the determination was made, could not perform the norma duties of
apoliceofficer. Whether that would continue to be so inthe futureis unclear, depending uponthe advance
of medical scienceinfinding more effective medications to treet Pittman’s condition. However, it isnot at
dl clear from the evidence, that Pittman could not continue working as a DARE officer for the Tupdo
Police Department.

927.  Dr. Kaplan was unable to say that Pittman had reached maximum medica improvement or that
Pittman’ s conditionwould continue indefinitely in the future. That eventudity was conditioned upon newer
and more effective medications coming onto the market. It is dso unclear whether Dr. Kaplan's
assessment — that Pittman could not continue the substantia duties and respongibilities of a police officer
— was based primarily on the fact that lesions covered gpproximeately fifty percent of Pittman’s body or

onthe fact that Pittman was suffering unbearable joint pain from the psoridtic arthritis. 1t seems, however,



that Dr. Kaplan's assessment was based on the latter Stuation. We reach this conclusion first because
there was no testimony that the lesons themselves caused greet pain, no matter how unsightly. We now
look at the evidence regarding the psoriatic arthritis diagnosis.

128.  Theevidence onthe question of whether Pittmansuffered frompsoridic arthritisis conflicting. Dr.
Kaplanand Dr. Adams thought that he did. Dr. King thought the opposite. On the disabling question, Dr.
Kaplan thought that Pittman was disabled, at least temporarily totaly disabled. Dr. Adams reserved
judgment until such time as an adequate period of treetment had occurred. Thereisno evidence in the
record whether that period of trestment ever occurred. Dr. King did not think that Pittman suffered from
any disability of long term duration.

129.  Wereturn to the definition of disability. As previoudy noted, disability is defined as*the ingbility
to perform the usud duties of employment or the incapacity to perform such lesser duties, if any, as the
employer, in its discretion, may assign without materid reductionincompensation.” Thereisno contention
that, as a DARE officer, Fittman recelved a reduction in compensation. At the onset of the aleged
disahility, Rittman was dready serving as a DARE officer; therefore, he was not assigned to this position
as an accommodation for his medica condition. However, we find that this fact carries no dispostive
weight. If the City of Tupeo iswilling to commit to keeping Pittmaninthis postion, thenthat commitment
may be adjudged a future accommodationfor hismedica condition. Richardson testified that the city was
willing to consder doing so.

130.  So, the evidence supports the fallowing finding: that at the time the disability determination was
made by PERS, Attman, according to two doctors, was at least temporarily totaly dissbled.  One doctor
did not think he was disabled at al, but assuming arguendo that a disability existed, the disability was not

of long term duration.
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131.  Section 25-11-113 of the Missssppi Code of 1972 as amended conditions the granting of
disability retirement upon a finding by the PERS medica board that the incapacity from the further
performance of duty “islikey to be permanent.” What isthe evidence onthispoint? Asaready observed,
no one, not even Dr. Kaplan, opined that Aittman’ s incapacity was likely to be permanent. While at first
blushit might appear that Dr. Kgplan's statement — that he did not expect to cure Pittmanwiththe current
medications avalable — is tantamount to saying that Pittman’s condition is likdy to be permanent, this
datement has to be taken in the context of Dr. Kaplan's unwillingness to say that Pittman had reached
maximum medica improvement, as wdl as in the light of the fact that the lesons caused by Pittman’'s
psoriasis have waxed and waned over the years.

1132.  Consequently, givenour standard of review of deference to PERS onissuesof fact, weare undble
to conclude that PERS finding that Pittman failed to meet his burden of proof as to disability is not
supported by substantial evidence, is arbitrary or capricious, is beyond PERS powers to make, or is
violdive of Pittman’ sstatutory or condtitutiond rights. Davis v. Public Employees Retirement System,
750 So. 2d 1225, 1229 (112) (Miss. 1999). We, therefore, reverse and render the judgment in cause
number 2002-CC-01709 and afirm the judgment in cause number 2002-CC-01349 which affirms the
decison of the Board of Trustees of the Public Employees Retirement System denying disability benefits
to Pittman.

133. THEJUDGMENT OF THE CIRCUIT COURT OF THE FIRSTJUDICIAL DISTRICT
OFHINDSCOUNTY IN CAUSENO 2003-CC-017091 SREVERSED AND RENDERED; THE
JUDGMENT IN CAUSENUMBER 2002-CC-01349, AFFIRMING THE DECISION OF THE

BOARD OF TRUSTEES OF THE PUBLIC EMPLOYEES RETIREMENT SYSTEM, IS
AFFIRMED. ALL COSTS OF THESE APPEALS ARE ASSESSED TO THE APPELLEE.
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KING, C.J., BRIDGES AND LEE, P.JJ.,, CHANDLER, GRIFFIS AND ISHEE, JJ.,
CONCUR. MYERS, J., CONCURS IN RESULT ONLY. BARNES, J., NOT
PARTICIPATING.
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